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Summary

THE CANADIAN HEALTH CARE SYSTEM is at a cross-

roads. One of the central and recurring themes in

the debate over its future is whether private financ-

ing and for-profit delivery of health care should

play a greater role in Canada as it does in our gi-

ant neighbour to the south.
An examination of Canada’s international trade treaty ob-

ligations, and the scope of the exemptions for health care
under those treaties, adds a crucial dimension to this impor-
tant debate. It reveals that Canada’s trade treaty commitments
threaten to make commercialising reforms much more diffi-
cult and costly to reverse: basically a one-way street.

Three key reports on health care reform

Three major government-sponsored commissions have re-
cently proposed blueprints for future health care reform in
Canada. These are:

• The Mazankowski report (the Report of the Alberta
Premier’s Advisory Council on Health, chaired by
former Deputy Prime Minister Don Mazankowski, pub-
lished in 2001);

• The Kirby report (the recommendations of the Stand-
ing Senate Committee on Social Affairs, Science and
Technology, chaired by Senator Michael Kirby, published
in 2002); and
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• The Romanow report (the report of the Commission on
the Future of Health Care in Canada, chaired by former
Saskatchewan Premier Roy Romanow, published in
2002).

These reports contain frequently opposing recommenda-
tions about the Canadian health care systems’ financial
sustainability, the values upon which the system is and should
be based, and how the health care system should be reformed.

This study examines how implementing the reports’ rec-
ommendations could interact with Canada’s trade and invest-
ment treaty obligations. In particular, this study investigates
the risk that the North American Free Trade Agreement
(NAFTA) and the General Agreement on Trade in Services
(GATS) could ‘lock-in’ privatization and market-oriented
health care reforms, and impede the expansion of Medicare.
It also examines the health care implications of negotiations
that are now underway to extend the reach of the GATS and
to conclude a Free Trade Area of the Americas (FTAA) treaty.

All of the three major reports take strong positions on the
appropriate role of private financing and for-profit delivery
of health care services. Both Mazankowski and Kirby clearly
regard Canadians’ substantial investment in health care as a
rich commercial opportunity for the private sector. Both as-
sert that subjecting the health care sector to entrepreneurial
values and market discipline is necessary to modernize it.
Mazankowski envisages a significantly expanded role for both
private financing and for-profit delivery, while Kirby gener-
ally adheres to the principle of public financing (even envi-
sioning expanding the medicare monopoly to new services)
while embracing market-based mechanisms and an expanded
private sector role in delivery.

Romanow, by contrast, vigorously supports renewing
Medicare around the key principles of public financing and
not-for-profit delivery. The Romanow report advocates a sig-
nificant expansion of the public insurance monopoly to cover
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new services, strongly rejects a for-profit role in the delivery
of core health services, and suggests that the inroads already
made by for-profit providers in key areas such as diagnostic
services be rolled back. Yet even Romanow, in a concession to
the forceful privatization lobby, leaves the door open to an
expanded private sector role in the delivery of so-called an-
cillary health services, which could include food services,
cleaning services, maintenance services, computer and data
management services, administration, and many other serv-
ices that are critical to the health care system.

Increased involvement by foreign corporations brings
increased risk of trade treaty challenges

From a trade treaty perspective, implementing the Romanow
approach of promoting public, non-profit delivery of core
health care services would generally reduce the likelihood of
successful trade treaty litigation against Canada. By contrast,
if implemented, the Mazankowski and Kirby proposals en-
couraging greater reliance on private for-profit corporations—
including foreign corporations—in the Canadian health care
system would increase the risk of trade treaty challenges.

Key trade treaty risks

Canada’s medicare system is at odds with the principles of
so-called free trade treaties. By establishing a public sector
health insurance monopoly, and by regulating who can pro-
vide health care services and on what terms, the Canada Health
Act and the medicare system cut against the grain of trade
and investment liberalization.

While Canadians have repeatedly been assured that the
health care system is beyond the reach of free trade treaties,
in fact, Canada’s health care system is only partially shielded
from their force. While the treaties provide some critical pro-
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tection, the safeguards fall short of the full “ironclad” exemp-
tions for health repeatedly promised to Canadians.

The most serious free-trade threat is that, once entrenched
in Canada, foreign health-care insurers and companies can
make use of the North American Free Trade Agreement’s
(NAFTA’s) tough expropriation-compensation rules. These
provisions, which are broader than related Canadian domes-
tic law, apply fully to Canada’s health-care sector and are
backed up by NAFTA’s notorious investor-to-state dispute
settlement process. They risk making experiments with for-
profit health care essentially irreversible.

Another threat stems from Canadian negotiators’ decision
in 1994 to cover private health insurance under the World
Trade Organization’s trade-in-services agreement (the GATS).
This reckless decision means that U.S. or European govern-
ments could challenge the expansion of our public health in-
surance system into new areas, such as pharmacare or
homecare, by complaining that their private insurers were
being denied market access. A GATS dispute could result in
trade sanctions against Canadian exports to Europe or the
U.S. The mere prospect of litigation could dissuade Ottawa
from implementing such reforms.

While real, these risks can still be navigated around and
should not be used as a pretext to thwart health care reform
and renewal in Canada.

Commercialization at the provincial level heightens
trade treaty risks

These risks, however, could soon become unmanageable. Sev-
eral provincial governments are heightening trade treaty risks
by facilitating the increased involvement of foreign corpora-
tions in Canada’s health care system. This development, if
left unchecked, poses one of the greatest risks to Medicare
and to the success of future health care reform in Canada.
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A number of provincial governments have recently pro-
moted health care privatization. Numerous specific examples,
which are collated in this study, illustrate the range of health
care privatization that is now underway. They includes the
establishment and maintenance of for-profit:

• Hospitals and clinics,

• Surgery, diagnostic and other specialized services,

• Administration, food, cleaning and other health-related
services,

• Home-care, retirement home and assisted living serv-
ices.

These forms of privatization foster the encroachment of
foreign, for-profit companies into the Canadian health care
system and steadily increase the risk of expensive trade treaty
litigation to reverse the trend in the future. Regrettably, most
local health authorities and governments at all levels – and
Canadian citizens generally – have little, if any, appreciation
of the power of trade treaty rules to ‘lock-in’ health care com-
mercialization.

Under international trade treaties, federal support for
public-private partnerships (P3s) risks distorting
Canadian health care policy

Since coming into office, the federal Liberal administration
under Prime Minister Paul Martin has exhibited an unprec-
edented enthusiasm for public-private partnerships (P3s) by:

• Maintaining an active P3 office within Industry Canada;

• Appointing P3 proponents to key bureaucratic and po-
litical positions;

• Creating a new cabinet post with specific responsibility
for P3s, and appointing to it a P3 enthusiast who claims
that P3s are “the way government is going to be done.”
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A public-private partnership is an arrangement between
the public and private sector for the purpose of delivering a
project or a service that is traditionally provided by the pub-
lic sector.  In most P3 models, public services are turned over
to private corporations to run as profit- seeking
enterprises. The public then rents back the infrastructure or
services through long-term leases.

Under trade treaties, P3s threaten to diminish governments’
regulatory ability in vital areas of health care policy, to shift
risk from the investor or service provider to the public, and
to increase costs through trade fines or sanctions.

Looming challenges of even more expansive
trade treaties

Despite the dangers that existing trade treaties already pose
to health care reform, the federal government is promoting
new and more expansive international trade treaties that
would worsen this threat. Ongoing negotiations to expand
the General Agreement on Trade in Services (GATS) entail
constant pressure on governments for new, more extensive
GATS negotiating commitments; pressure for new restrictions
on domestic regulations; and for other GATS concessions. In
negotiations for a Free Trade Area of the Americas agreement
(FTAA), the Canadian government actively supports incor-
porating many of the most controversial features of the North
American Free Trade Agreement (NAFTA) investment chap-
ter, including: investor-state dispute settlement; broad expro-
priation-compensation provisions; minimum standard of
treatment rules; and prohibitions against performance require-
ments.

Each successive set of multilateral, regional and bilateral
trade and investment negotiations makes the task of protect-
ing the existing Canada’s health care system from erosion,
and renewing it without fear of trade treaty litigation, more
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difficult. Each agreement sets precedents for more intrusive
provisions in the next. These cascading negotiations subject
Canada to continuous pressure to weaken or even remove
vital exceptions and reservations for health care. If any fu-
ture federal government gives in to this pressure, its decision
would bind all future governments. Unless this harmful dy-
namic is changed, the further erosion of protection for health
care becomes only a matter of time.

Towards healthy health care reform

Canadian governments retain the capacity to navigate the
risks that international trade treaty provisions now pose to
health care reform. But to do so successfully will require new
initiatives on a range of policy fronts.

Avoiding commercialization of health service financing and
delivery—and taking prompt action to contain or reverse ex-
isting commercialization— is not only good public policy; it
has the benefit of reducing the risk of future trade treaty chal-
lenges.

As a crucial first step, governments at all levels should not
proceed with so-called public-private partnerships in health care
and should avoid P3 arrangements in the future. Instead, govern-
ments should take measures to strengthen the public, not-
for-profit character of the Canadian health care system which,
if taken promptly, would insulate Canadians from future trade
treaty challenges.

Health reforms should be fashioned to make the most ben-
efit of existing safeguards by:

• Extending universal access to services on the basis of
need, rather than ability to pay or other criteria;

• Establishing clear public purpose objectives and regu-
lations;

• Financing services out of public revenue;

• Favouring direct subsidies or grants over contracted
services; and
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• Where services are contracted, adopting standard gov-
ernment procurement procedures.

Furthermore, from a trade treaty perspective, the sooner
the widely-supported reforms to expand public insurance to
new services such as homecare or prescription drugs occur,
the better.

While health care commercialization in Canada is clearly
proliferating, its scale is still limited, and the level of foreign
involvement is smaller still. As a result, Canada’s exposure
to foreign investors’ and service providers’ treaty claims is,
in most instances, not yet that extreme. Canada has a win-
dow of opportunity to reverse commercialisation and to ex-
pand its public health insurance system, but unless action is
taken soon that window could close.

Towards a more balanced approach to international
trade treaties

It is generally acknowledged that the NAFTA expropriation
and compensation provisions pose the most serious trade
treaty threat to Canadian health reforms. Less widely under-
stood is that Canada’s GATS commitments covering heath
insurance are also a serious obstacle to the future expansion
of public health insurance coverage.

Both these problems need to be remedied:

• Canada should negotiate a binding interpretation of
NAFTA’s investment chapter to narrow the meaning of
expropriation to be consistent with that under Canadian
law.

• If Canada fails to get agreement to do so from other
NAFTA parties, it should strongly assert its own view
that expanding public health insurance is not a compen-
sable expropriation under domestic or international law
and that NAFTA’s investment rules will not be permit-
ted to interfere with Canadian health care reforms.
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• Canada should abandon its support of the NAFTA in-
vestor-state dispute settlement mechanism and instead
seek its elimination in NAFTA and in bilateral invest-
ment treaties.

• Canada should withdraw its existing GATS commitment
covering health insurance. The GATS Article XXI pro-
vides a means for countries to withdraw commitments
upon negotiating “compensatory adjustments” in its
GATS coverage. The sooner Canada invokes this proc-
ess, the less difficult and costly it will be.

The Canadian health care system is a mixed public-private
system. An overarching goal in negotiating trade and invest-
ment treaties must be to preserve the ability of governments
to closely regulate Canada’s entire mixed health care system:
including its public; private, not-for-profit; and private, for-
profit components. Governments’ ability to shift this mix –
without fear of becoming entangled in trade disputes and
threat of sanctions – should be fully protected.

Canada should begin to champion new international health
protection treaties that supersede commercial trade agree-
ments. In the short term, the federal government must change
its current approach so that the trade treaties it negotiates do
not perpetually increase commercializing pressure on Cana-
da’s health care system. It should begin by securing the strong,
fully effective protection for Medicare that Canadians were
promised, but not given.
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CHAPTER 1

Introduction

CANADA’S HEALTH CARE SYSTEM is a defining feature

of modern Canadian life and our most valued social

program. But its condition could soon become un-

stable. The current system is eroding through chronic

under-funding and its nature is being altered by

steady, incremental commercialization.

Canada’s trade treaty obligations risk making such incre-
mental changes effectively permanent, foreclosing important
options for future reform. These trade treaty risks are not the
only challenge facing the Canadian health care system. But
no serious proposal to reform Canadian Medicare can afford
to ignore them. They are a potentially corrosive and
destabilizing influence that must be confronted and contained
in order to secure the future of Canada’s Medicare system.

The goals of this book then are: to explain and analyse these
trade treaty risks; to assess the major proposals for Canadian
health care reform through a trade treaty lens; to suggest prac-
tical steps to strengthen medicare that minimize the risks of
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trade treaty litigation; and to propose new approaches to in-
ternational treaties and negotiating strategies that would bet-
ter safeguard health care systems and their reform.

The concern over the future of our health system has gen-
erated much debate in recent years. In particular, three major
government-sponsored commissions have proposed blue-
prints for health care reform. These reports are:

• The Mazankowski report (the Report of the Alberta Pre-
mier’s Advisory Council on Health, published in 2001);

• The Kirby report (the recommendations of the Standing
Senate Committee on Social Affairs, Science and Tech-
nology, published in 2002); and

• The Romanow report (the report of the Commission on
the Future of Health Care in Canada, published in 2002).

The reports, however, contain frequently opposing recom-
mendations about the Canadian health care systems’ finan-
cial sustainability, the values upon which the system is and
should be based, and how the health care system should be
reformed. Also, two of the reports fail to even consider the
health care implications of Canada’s trade treaty commit-
ments.

In effect, the three reports prescribe conflicting courses of
treatment for an under-funded system already stressed by
increasing doses of commercialization. The destabilizing in-
teraction of trade treaty obligations with the growing trend
towards commercialization in the Canadian health care sys-
tem is too often neglected. This study aims to remedy that
potentially dangerous oversight.

This study examines the significance of international trade
treaty rules to the Mazankowski, Kirby and Romanow reports’
recommendations on health care reform in Canada. It exam-
ines how the various proposals to increase competition and
commercialization in the health sector would affect the risk
of trade litigation. The study investigates the risk that the
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North American Free Trade Agreement (NAFTA) and the
General Agreement on Trade in Services (GATS) could ‘lock-
in’ privatization and recommended market-oriented health
care reforms. It also examines the health care implications of
negotiations that are now underway to extend the reach of
the GATS and to conclude a Free Trade Area of the Americas
(FTAA) treaty.

The study is organized as follows:
The next  chapter, Chapter 2, describes the trade treaty pro-

visions that are most relevant to health care reform, focusing
on the NAFTA and the GATS. It examines the broad scope
and coverage of these treaties, and explains that the health
safeguards they contain only partially shield the Canadian
health care system from their binding rules. The chapter de-
scribes several important provisions both treaties contain, and
examines other rules that are unique to each.

Chapter 3 considers each of the three health care reports in
turn. Drawing on key quotations from each report, it describes
the general features of each report and examines specific rec-
ommendations that are most relevant to NAFTA and GATS
rules. This chapter also highlights aspects of a recent paper
on the Kirby and Romanow reports written by Queens Uni-
versity Professor Thomas Courchene and published by the
Institute for Research on Public Policy.

Chapter 4 examines the health reports’ reform proposals
from the perspective of trade treaty rules. It draws attention
to the underlying conflict between trade treaty principles and
the principles of Medicare. The chapter considers the signifi-
cance, under trade treaties, of reducing the scope of public
insurance coverage; expanding private delivery of publicly-
insured services; expanding private delivery of services that
are not publicly-insured; and other initiatives—including
market-based devolution, a health care timeliness guarantee,
and care groups—that would expand private, for-profit health
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care delivery in Canada. In addition, the chapter appraises
the significance of public-private partnerships (P3s) and
telehealth in the context of trade treaties.

The chapter also surveys developments in the health care
field that are currently underway in various parts of Canada
that increase the risk of future trade treaty litigation. These
practices include the establishment or expansion of: for-profit
hospitals and clinics; for-profit surgery, diagnostic and other
specialized services; for-profit administration, food, cleaning
and other health-related services; and for-profit home care,
retirement home and assisted living services.

Chapter 4 closes with a discussion of new challenges that
could arise as trade treaties become even more expansive in
the future as, for example, envisaged in ongoing negotiations
to create a Free Trade Area of the Americas (FTAA) or to ex-
pand the coverage of the GATS.

Chapter 5, which concludes the book, recommends ways
in which citizens and governments can reform and strengthen
the Canadian health care system while minimizing risks of
trade treaty challenges. The chapter focuses on enlarging
Medicare coverage and expanding public, not-for-profit
health care delivery. Finally, the chapter offers specific rec-
ommendations for changing governments’ approach to trade
treaties in order to relieve pressure on health care. It recom-
mends altering certain treaty commitments, changing Cana-
da’s trade negotiating strategies, and re-balancing the privi-
leges of private, commercial interests with citizens’ funda-
mental right to health.
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CHAPTER 2

Key trade treaty
rules and health
safeguards

2.1 Introduction

FEW WOULD DISPUTE that there is a fundamental incompat-
ibility between Canadian medicare and the full force of inter-
national free trade and investment treaties. By establishing a
public sector health insurance monopoly, and by regulating
who can provide health care services and on what terms, the
Canada Health Act and the medicare system cut against the
grain of trade and investment liberalization.1

To manage this underlying contradiction and to allay pub-
lic concern about the potential threat that commercial trea-
ties pose to public health care, successive Canadian federal
governments have emphatically pledged to keep health care
“off the table.” In all recent trade negotiations, Canada’s stated
objectives include guaranteeing its ability to maintain exist-
ing health measures and to adopt new health measures.
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It is the efficacy of these safeguards that is at issue. They
consist of a patchwork of exclusions, exceptions and reserva-
tions to the application of NAFTA and WTO trade rules, some
of which apply generally to all nations and others that are
specific to Canada. While they provide some critical protec-
tion, the safeguards fall short of the full “ironclad” exemp-
tions for health repeatedly promised to Canadians. By how
far is a matter of debate that may only finally be resolved
through trade disputes.

The overlay of trade treaties makes reforming the Cana-
dian health care system a considerably riskier matter. It is an
uncomfortable, but inescapable, reality that every important
change to Canadian health care policy must now be vetted to
ensure that it does not unnecessarily expose the health sys-
tem to trade treaty litigation and potentially crippling sanc-
tions. From a health policy perspective, vigilance and pre-
caution are essential to ensure that commercial trade treaties
neither erode Canada’s existing health care system nor inter-
fere with health care renewal and reform.

From a health care reform perspective, Canada’s most sig-
nificant trade and investment agreements are the NAFTA —
particularly its investment, services, monopolies, and intel-
lectual property chapters — and the WTO agreements, par-
ticularly the GATS and the TRIPS.2

The basic rules of the parallel NAFTA and WTO agreements
are similar, but their precise scope and application can vary
significantly. Interpretation is not always straightforward and
applying the rules to a specific set of policy facts can be diffi-
cult. Domestic policy-makers must be aware of all the key
obligations and how they interact. As a rule of thumb, where
different provisions overlap it is the most restrictive that ap-
plies.

The following summary briefly reviews the key trade treaty
provisions and safeguards affecting Canadian health care
policy.3 First, it examines the scope and coverage along with
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the health safeguards of each trade agreement. It then exam-
ines, in turn, the key provisions affecting health that are com-
mon to both agreements, the provisions that are unique to
the GATS and, lastly, the provisions unique to the NAFTA.

2.2 Key provisions, scope and safeguards

The scope of the NAFTA is extraordinarily broad. Its services
and investment chapters are “top-down,” meaning that they
cover all measures in all sectors except those for which gov-
ernments negotiate explicit exclusions. The scope of the GATS
is similarly broad, covering all types of measures taken by
governments that “affect” trade in services, and all the ways
in which these services are supplied, including electronically.
Similarly, the GATS covers all services, except those provided
“in the exercise of governmental authority (see discussion
below).” Certain GATS provisions — the most important of
which is the Most-Favoured Nation rule — are top-down and
apply across-the-board to all sectors. But, in contrast to
NAFTA, the most forceful provisions of the GATS are “bot-
tom-up,” applying only to those sectors that governments
specifically agree to cover. Canada has not made specific com-
mitments covering direct “health services” as classified by
the GATS.

Both treaties contain features that partially shield health
services, but in neither case can these be relied upon to fully
protect the Canadian health care system from the treaties’
force.

In NAFTA, Canada negotiated two important “reserva-
tions,” or country-specific exceptions, that shield government
measures in the health sector from certain, but not all, of
NAFTA’s investment and services obligations. The first of
these, Annex I, is a general reservation against certain of
NAFTA’s provisions that permits each of the three NAFTA
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parties to maintain all non-conforming provincial and state
government measures4 that existed when NAFTA came into
force on January 1, 1994.5 The Annex I reservation applies
against the NAFTA national treatment (1102, 1202), most-fa-
voured nation treatment (1103, 1203), local presence (1205),
performance requirements (1106) and senior management and
board of directors (1107) articles. The Annex I reservation is
bound.6 This means that the “existing, non-conforming meas-
ures” are subject to a legal ratchet; they can only be amended
to make them more NAFTA-consistent. If a measure is elimi-
nated or amended it cannot later be restored. In other words,
the protection afforded by the Annex I reservation is designed
to disappear over time.

Canada negotiated a second reservation that excludes the
Canadian health care sector from certain, but not all, provi-
sions of NAFTA’s investment and services chapters. This res-
ervation, NAFTA Annex II-C-9, is commonly called “the
NAFTA social services reservation.” It applies against the
national treatment (1102, 1202), the services chapter’s most-
favoured nation treatment (1203), local presence (1205) and
senior management and board of directors (1107) articles. The
Annex II reservation is unbound. This means that it protects
not only existing non-conforming measures, but allows Ca-
nadian governments to take new measures that would other-
wise be NAFTA-inconsistent. The reservation, however, stipu-
lates that any such measures must be related to health to the
extent that it is “a social service established or maintained for
a public purpose.”7 These terms, which are undefined and
have been subject to sharply differing interpretations by the
U.S. and Canadian governments,8 create uncertainty about
the scope of the Annex II reservation.

The GATS excludes services provided in the “exercise of
governmental authority.” But these are defined as services
provided neither on a commercial nor a competitive basis
(GATS Article I:3.c). Because Canadian health care is a mixed
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system with significant private financing and delivery of serv-
ices, the governmental authority exclusion cannot be relied
upon to protect the Canadian health care system from GATS
rules. Canada’s decision not to list direct health services un-
der the GATS provides more substantial protection. Canada
has, however, covered certain health-related services; most
notable is its troubling decision to list health insurance under
the GATS.9

Upon scrutiny, the purported safeguards do not fully ex-
clude the Canadian health care system. There are serious gaps
in their protective mesh. For example, NAFTA’s extremely
broad provisions against “expropriation” without compen-
sation apply with full force to all sectors, including health.
Moreover, even where safeguards apply to a health service,
increasing the commercial or competitive element in the fi-
nancing or delivery of that service narrows the scope of those
safeguards and, consequently, increases the exposure of the
health service to trade law restrictions.10

2.2.1 Provisions common to both the NAFTA and the WTO

Most-favoured nation (MFN) and national treatment (NT) rules

Non-discrimination on the basis of nationality is a core prin-
ciple of the international trading system. But it is only since
the advent of NAFTA and the GATS that it has been extended
beyond trade in goods to apply to investment and services
matters.11

The most-favoured-nation (MFN) treatment rule requires
that governments extend the best treatment given to any for-
eign goods, investments, or services to all like foreign goods,
investments, or services: or “favour one, favour all.”12 The
national treatment rule requires that governments give for-
eigners the best treatment given to like Canadian goods, in-
vestments, or services. Even measures that are formally (de
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jure) non-discriminatory can violate these non-discrimination
rules if they, in fact (de facto), adversely affect the “equality
of competitive opportunities” of foreign investors or service
providers.

The GATS MFN obligation (GATS Article II) applies fully
to all sectors, including health care. The NAFTA Investment
chapter’s MFN obligation (Article 1103) also applies fully to
health-related investment measures, except for those sub-na-
tional measures in effect as of January 1, 1994, which are
shielded by the Annex I reservation.13 The combined effect
of these rules means that the best treatment that a govern-
ment gives to any single foreign investor or service provider
in the health care sector must be extended “immediately and
unconditionally” to all like foreign investors and service pro-
viders in the health care sector.

Canada shielded those health policy measures existing on
January 1, 1994 from the national treatment rules in both
NAFTA’s investment and services chapter (NAFTA Articles
1102 and 1202). Through Annex II-C-9, Canada also reserved
the right to adopt or maintain health care measures that would
otherwise violate national treatment, but only to the extent
that they apply to health services that are “social services es-
tablished or maintained for a public purpose.”

The GATS national treatment rule (Article XVII) only ap-
plies to services that governments expressly agree to list.
Canada has not listed most direct health services under the
GATS, although it has covered health insurance. For sched-
uled services, the GATS national treatment obligation is more
stringent because, unlike NAFTA’s national treatment rules,
it applies to subsidies.14

The extension of MFN and national treatment beyond trade
in goods to matters once considered exclusive domestic policy
prerogatives, raises new concerns for regulating the Cana-
dian health care system. Because MFN already applies to the
health care sector, the best treatment given to any single for-
eign investor or service provider in the health care sector must
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be given to all. Fortunately, the health care sector is still largely
shielded from the national treatment rule. The Canadian
health care system includes many policies that favour, directly
or indirectly, locally based service providers. Such policies
frequently exclude or disadvantage foreign service provid-
ers or investors.15 Even non-discriminatory policies that fa-
vour not-for-profit providers, could be construed as de facto
national treatment violations where not-for-profit providers
are predominantly Canadian and commercial providers are
predominantly foreign.

Rules on public monopolies and state enterprises

The GATS (Article VIII) and NAFTA (Chapter 15) restrictions
on monopolies and exclusive service suppliers are broadly
similar. Both agreements prohibit monopolies from “abusing
their monopoly position” when competing in sectors outside
their monopoly. Under the GATS, monopolies must be listed
as country-specific exceptions in committed sectors or be
eliminated. Under both agreements, a government wishing
to designate a new monopoly in a covered sector may be re-
quired to provide compensation. In the case of NAFTA, mon-
etary compensation is due where the creation of a monopoly
is found to have expropriated a foreign investment. Under
the GATS, a government must negotiate trade concessions to
compensate foreign service providers for their lost market
access, or face retaliation from the provider’s home govern-
ments. 16

These monopoly provisions raise concerns that expanding
public health insurance might attract claims for compensa-
tion from foreign insurers under either or both of these agree-
ments.17 Furthermore, where public, non-profit providers
such as hospitals “compete” with commercial entities, such
as is now increasingly occurring with diagnostic radiology
services, there is growing potential for a trade treaty claim
that public providers are abusing their monopoly position
by competing unfairly in sectors outside their monopoly.
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Rules on government procurement

The NAFTA and the WTO Agreement on Government Pro-
curement (AGP) are broadly similar. Both agreements set out
detailed tendering procedures that must be followed in all
government procurements over specified monetary thresh-
olds. Both also prohibit local preferences, local sourcing and
offsets (e.g. local content, technology transfer or local eco-
nomic development requirements) for covered public pur-
chases.

Neither the NAFTA procurement chapter nor AGP cur-
rently apply to procurement of health and social services.
Moreover, neither NAFTA nor the AGP apply to local or pro-
vincial purchasing. Because of these exclusions, the current
impact of these procurement rules on the Canadian health
care system is minimal.

However, as noted in Chapter 4, some governments and
local health authorities are employing new models of con-
tracting such as public-private-partnerships (or P3s). These
blur the line between government procurements, which are
excluded from certain trade treaty provisions, and invest-
ments, which are not. If some of these new P3 contracting
arrangements are deemed investments by trade dispute pan-
els, then governments could lose the legal protection afforded
by the procurement exceptions.

Rules on intellectual property rights

Both NAFTA chapter 17 and the WTO agreement on Trade-
Related Intellectual Property (TRIPS) provide extensive pro-
tection for intellectual property, including patents on phar-
maceutical products and processes. Both agreements require
a minimum term of 20 years of monopoly patent protection
from the date of filing a patent application (TRIPS Article 33
and NAFTA Article 1709(12)). Both agreements also provide
exceptions for compulsory licensing regimes, although with
certain conditions.18
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The reduced availability of cheaper, generic drugs in the
free trade era has had a dramatic effect on spending on drugs
and overall Canadian health care costs. Between 1980 and
2001, spending on prescription drugs more than doubled from
5.8 to 12 per cent of total health spending in Canada.19 Two
WTO cases have further eroded Canadians’ access to lower-
cost generic drugs. In a WTO ruling in 2000, brand-name
manufacturers won an extra three years of patent protection
for drugs patented between 1987 and 1989. And in the same
year, the WTO sided with the European Union in stripping
Canadian generic drug manufacturers of the right to manu-
facture and stockpile generic drugs prior to the expiry of the
patent (although Canada was able to defend its practice of
“early working” where manufacturers test generic versions
prior to the expiry of patents). These adverse rulings have
been estimated to cost Canadian tens of millions of dollars in
extra drug costs.20

2.2.2 Provisions unique to the GATS

Quantitative restrictions

GATS Article XVI , Market Access, prohibits governments
from limiting the number of service suppliers or operations;
the value of service transactions; or the number of persons
that may be employed in a sector. Such limits are prohibited,
whether expressed “in the form of numerical quotas, or the
requirements of an economic needs test.” Monopolies and
exclusive service suppliers are among the GATS-inconsistent
restrictions on “the number of services suppliers.” Article XVI
also prevents governments from restricting the types of legal
entities through which suppliers may supply a service or
putting limits on foreign capital participation. Governments
“shall not maintain or adopt” any of these quantitative re-
strictions “either on the basis of a regional subdivision or on
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the basis of its entire territory.”21 Article XVI applies to all
scheduled sectors.

This article is particularly troubling because it explicitly
prohibits non-discriminatory government measures. In prin-
ciple, national treatment is a relative restriction that allows
each member government to adopt the policy it chooses (even
if those differ from other members) so long as the measure is
not discriminatory in law or in effect. By contrast, the GATS
market access provision is framed in absolute terms. It pre-
cludes certain types of policies, whether they are discrimina-
tory or not.

There is nothing quite like GATS Article XVI in other inter-
national trade treaties. The NAFTA services chapter, for ex-
ample, simply requires federal governments to list non-dis-
criminatory quantitative restrictions on the number of serv-
ice providers or the operations of service providers in an an-
nex. But the annex has no binding legal effect; the list is merely
for transparency purposes.22

Canada has not committed most health services under the
GATS. If it ever did so, a large number of common health
care polices would be at odds with GATS Article XVI. Re-
gional quotas on, for example, the number of health profes-
sionals, services per professional, on certain types of expen-
sive diagnostic equipment, or on the total value of services
that will be reimbursed under public plans are commonly
used, or considered, as measures to control health care costs.23

Furthermore, in the health and social services sectors, pro-
vincial and local governments frequently restrict subsidies
or contracts for the private delivery of certain services to le-
gally constituted non-profit providers. Applying Article XVI
to the Canadian health sector would drive up health care costs
and create policy chaos.
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Restrictions on domestic regulation

Negotiations are now underway on the GATS Domestic Regu-
lation provisions. Under GATS Article VI.4, members are ne-
gotiating the development of “any necessary disciplines” to
ensure that licensing and certification, technical standards and
certain other domestic regulation of services and service pro-
viders are, among other things, “not more burdensome than
necessary to ensure the quality of the service.” Pending the
outcome of the negotiations under Article VI.4, GATS article
VI.5 provisionally applies certain restrictions to measures in
scheduled sectors. GATS Article VI is explicitly intended to
restrict non-discriminatory regulation.

This article raises concerns that, in the event of a challenge,
WTO panels will be positioned to second-guess domestic
regulators regarding the optimal or most efficient way to regu-
late services. David Luff provides several examples of the
types of health care measures that could be considered “more
burdensome than necessary.” These include: obliging health
care providers to accept all patients rather than providing
them with incentives to do so; restricting fees for service to
ensure health care services are affordable rather than increas-
ing social security payments to enable patients to afford the
fee that is charged; cancelling licenses of doctors or health
facilities for non-compliance with licensing conditions rather
than using fines or publicizing lists of wrong-doers; or re-
quiring hospitals or physicians to operate on a non-profit basis
rather than controlling how they operate on a for-profit ba-
sis.24

The GATS domestic regulation negotiations underline
again just how far trade negotiations have strayed from con-
ventional trade issues. Health care systems, in Canada and
around the world, are complex and highly regulated. Given
the non-commercial values that underlie regulation in this
sector, oversight by an international trade body committed
to expanding commercial opportunities for foreign provid-
ers would be both highly problematic and fundamentally
undemocratic.
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2.2.3 Provisions unique to the NAFTA

Restrictions on performance requirements

Performance requirements are government measures that
oblige investors to meet certain conditions, for example: to
purchase locally; transfer technology; or to achieve other lo-
cal economic development, environmental or social policy
benefits. The NAFTA investment chapter prohibits govern-
ments from imposing or enforcing certain types of perform-
ance requirements “in connection with the establishment,
acquisition, expansion, management, conduct or operation
of an investment” (NAFTA Article 1106). Remarkably, Article
1106 bans not only those performance requirements placed
on U.S. and Mexican investments, but also those on foreign
investments of any nationality and even on Canadian inves-
tors.25

The NAFTA Annex II-C-9 reservation does not exempt per-
formance requirements in the health care sector from Article
1106, the performance requirements’ rules of NAFTA’s invest-
ment chapter.26 Also, while provincial and local government
performance requirements that existed on January 1, 1994 are
exempted under the Annex I general reservation, this protec-
tion does not apply to measures adopted after January 1, 1994.
Consequently, all new performance requirements in the health
care sector are exposed to challenge as potential violations of
NAFTA Article 1106.

From a health policy standpoint, probably the most sig-
nificant performance requirement prohibition is against re-
quirements “to purchase, use or accord a preference to goods
produced or services provided from persons in its territory.”
New measures requiring investors in the health care sector,
whether domestic or foreign, to purchase, use or prefer goods
or services within Canada could breach NAFTA Article 1106.27

It is hard to reconcile this blanket prohibition (recalling that
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it applies to all investors and investments, including Canadi-
ans) with many commonplace health-care policies, such as
provincial health plans not paying for health services pro-
vided outside their jurisdiction if the required services are
available locally. Such policies are protected only to the ex-
tent that they existed when NAFTA came into force on Janu-
ary 1, 1994.

Minimum standard of treatment

The NAFTA investment chapter (Article 1105) requires host
governments to treat foreign investors “in accordance with
international law, including fair and equitable treatment and
full protection and security.” This seemingly innocuous obli-
gation has been interpreted in rather unexpected ways by
NAFTA investor-state tribunals. Tribunals have examined the
administrative behaviour of governments towards investors
and, in several instances, ruled that government officials have
acted arbitrarily, in an untimely manner, or without sufficient
transparency.28 In some instances, damages have already been
awarded for the breach of Article 1105.29

The NAFTA minimum standards of treatment rule has, in
effect, created an exclusive right of administrative review for
foreign investors that is directly enforceable through an in-
ternational commercial arbitration process. This rule is not
subject to any reservations. All administrative measures, in-
cluding health-related measures, are therefore exposed to
potential challenge.

Rules on expropriation and compensation

NAFTA rules on expropriation and compensation are particu-
larly significant. Article 1110 provides that governments can
expropriate foreign-owned investments only for a public pur-
pose and only if they provide compensation according to
NAFTA prescriptions.30 The NAFTA’s investment protection
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provisions can be invoked directly by investors through in-
vestor-state dispute settlement. Neither of Canada’s NAFTA
reservations for health care protects against expropriation
claims under Article 1110.

Whether a particular measure is an expropriation, and the
amount of compensation due to investors, are matters of in-
terpretation to be determined by a NAFTA arbitral panel. In-
vestors have successfully argued that non-discriminatory
regulations that significantly diminish the value of their in-
vestments amount to expropriation under the treaty.31 This
is in sharp contrast to Canadian law, which generally does
not regard non-discriminatory regulatory measures, for ex-
ample legitimate land rezoning, to be expropriation.32

Of all the international trade treaty rules, this provision
unquestionably poses the most serious threat to efforts to re-
form or renew the Canadian health care system. The “ex-
tremely broad definition of expropriation”33 opens the door
to NAFTA claims that measures to expand Medicare cover-
age or to restrict private for-profit provision of health care
services amount to expropriation and that compensation must
be paid to U.S. or Mexican investors that are adversely af-
fected. Significantly expanding the public health care system
into areas where substantial U.S. investment interests are al-
ready established will almost certainly trigger trade treaty
litigation.
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CHAPTER 3

Examining recent
reports on health
care reform

3.1 The Mazankowski Report

3.1.1 Introduction: Proposing radical change

In December 2001, the Alberta Premier’s Advisory Council
on Health issued its first report. Chaired by former Deputy
Prime Minister Don Mazankowski, the Advisory Council rec-
ommended changes to Alberta’s health system that it explic-
itly termed “fundamental”. According to the Council, its re-
port “sets out fundamental changes in how we should or-
ganize and deliver health services” (p. 5) and recommends
“fundamental changes in how we pay for health services” (p.
4). The report’s recommendations in each of three areas of
health care—funding, organization and delivery—are indeed
far-reaching and, as considered below, could have important
trade-treaty-related ramifications.
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3.1.2 The Mazankowski Report on funding: ‘public funding
is not enough’

A key premise of the Mazankowski report is that without fun-
damental changes, the current health system is financially
unsustainable. The report reiterates this assertion vigorously:

 “Without changes, spending on health care is not sus-
tainable.” (p. 27)

“Is Alberta’s health system sustainable the way it is
financed today? [T]he answer is almost certainly no.”
(p. 27)

“[T]ax-financed health care in its current form is not
sustainable.” (p. 31).

“Council members have come to the conclusion that
the current health care system is not sustainable if it
is solely funded from provincial and federal govern-
ment budgets.” (p. 53)

The report draws attention to the tension between the need
for government to curb what it characterizes as “the trend for
annual increases beyond what is affordable” and the need
for adequate funding to meet increasing costs and demands.
In doing so, the Council argues that new, private sources fund-
ing are required.

“We know what we want from the health system. [W]e
need to explore new ways of paying for it.” (p. 5)

“If we depend only on provincial and federal general
revenues to support health care, we have few options
other than rationing services.” (p. 7)

“We need to look at … diversifying the revenue stream
so we’re not solely dependent on the tax base or gov-
ernment budgets to support health care.” (p. 40)

“[W]e need to diversify the revenue stream…” (p. 31)

Such “diversification” means that the health care system
would be funded proportionately less through general taxa-
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tion and proportionately more from various forms of direct
payments by citizens. According to the report, these options
would include the following:

• introducing user fees (which the report notes would con-
travene the Canada Health Act)

• introducing variable premiums, deductibles or other
forms of co-payments (which would also contravene the
Canada Health Act)

• using the income tax system to ‘tax’ people for the health
care services they use

• establishing a special health care tax

• implementing a form of medical savings accounts (p. 54).

Significantly from a trade standpoint, these options would
also involve:

• “allowing privately funded and privately delivered
health services” and

• “expanding supplementary or private insurance” (p. 54).

After examining each of the above options “on an initial
basis”, the report recommends the following health financ-
ing reforms:

• to increase health care premiums so that they make up
20% of the overall costs of insured services.34 Further-
more, premiums should be tied to future increases in
the costs of the health system and the scope of insured
services. In other words, health premiums would in-
crease correspondingly with the costs of insured serv-
ices and “as new treatments, tests and services are
added” (p. 61).

• that Medical Savings Accounts and variable premiums
“have the most positive features and warrant further
study.” (p. 61)

• that Alberta continue to work with other provinces to
develop joint purchasing schemes or a national formu-
lary to control drug costs, and
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• that Regional Health Authorities be allowed to raise rev-
enues on their own. These revenues could come from
charging fees for long-term care, implementing co-pay-
ments for home care, and charging fees for restaurant
inspections, environmental assessments and public
health education programs.35

3.1.3 The Mazankowski Report on organization and
delivery: ‘fundamentally change to expand the role of the
private sector’

The report emphatically denounces the organization of the
existing health care system, condemning it as an “unregu-
lated monopoly”—a purported attribute it characterizes as a
“serious flaw” (p. 4). In its blunt critique, the Council states
that “[t]he system is organized by government, paid for by
government, insured by government, and evaluated by gov-
ernment…. In short, it’s a command and control system.”(p.
21) Following this theme, and raising the spectre of the Cold
War, the Mazankowski report declares that “[t]he old ‘com-
mand and control’ central planning approach doesn’t work.”
(p. 21)

According to the Council, a fundamentally different ap-
proach is needed: “[i]t’s time to open up the system … take
off the shackles … [and] encourage competition and choice.”
(pp. 5, 25). In the section of the report entitled “The private
sector has a role to play,” the Council concludes that “[w]e
need to seriously look at expanding the role of the private
sector in delivering insured health services.” (p. 25)

The Council’s recommendations would make an expan-
sion of private, for-profit health care—at the expense of the
existing publicly funded and administered system—inevita-
ble. While rarely explicit, the report strongly suggests that
Medicare coverage should be reduced and that few, if any,
new services or treatments should be publicly funded. The
Council “strongly recommend[s]” a process be put in place
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“without delay” to decide “about what should and should
not be publicly funded”. (p. 45).

“If some services or treatments are taken off the list [of
publicly insured services] or decisions are made that new
treatments will not be added, those services could still be
available in the health system but would be paid for [pri-
vately] through supplementary insurance, individual pay-
ments, or other approaches such as medical savings accounts.”
(p. 45)

Ominously implying a general threat to continued cover-
age of many health services that are now publicly insured,
the report recommends that an expert panel should deter-
mine “whether all existing services should be ‘grandfathered’
for continued public funding” under the new regimen (p. 45).
Also, new diagnostic treatments, services or drugs should be
covered by public insurance “only if there are sufficient rev-
enues from the province to cover the costs or if other, less
useful or less effective services are removed from the list to
free up the necessary resources.” (p. 46, italics added) Moreo-
ver, the report recommends that “[a]ny new revenue ap-
proaches should give individuals more choices” (p. 53). “New
sources of revenue should be used to enhance flexibility, en-
courage more options and choices in the system” (p. 54) in
recognition of the need, according to the committee, for indi-
vidual Albertans to “take more responsibility for their own
health and the decisions they make.” (p. 53).

The Council sometimes plays down the significance of its
recommendations by emphasizing the theme of experimen-
tation. It seems to suggest that the report’s proposals would
serve merely as pilot projects which, if they did not work,
could be readily abandoned and their underlying policies
reversed.

“It’s time to open up the system …. Allow health au-
thorities to try new ideas … and see what works and
what doesn’t.” (p. 5).
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Recommendations include “encouraging and empow-
ering health providers to explore and implement a
number of different approaches to organizing and
delivering health care services.” (p. 8)

“The Council consistently heard that there is a need
to open up the system and try different ways of de-
livering services.” (p. 22)

In a similar vein, the report includes an extract from an
Edmonton Journal editorial: “private innovators could do
wonders for our health care system.” (p. 25).

The Mazankowski report’s theme of experimentation does
not bear scrutiny. As noted below, modern trade treaties un-
dermine the role of experimentation in policy-making by
making certain policy choices—including some of those
Mazankowski proposes—effectively irreversible.

In any event, elsewhere in the report this theme is aban-
doned. Instead, the Council acknowledges that many of the
changes it recommends would be more than mere one-off
experiments or “a ‘safety valve’ to take pressure off the pub-
lic system.” (p. 23) Indeed, the report explicitly criticizes past
health care innovation efforts on the basis that they suffered
from “uncertain funding, high administrative costs and a
heavy emphasis on evaluation” (p. 22) and because, as the
report notes significantly, these pilots haven’t resulted “in any
fundamental change across the system.” (p. 22).

The Mazankowski report clearly advocates the existing
system be fundamentally and permanently altered. It pro-
poses a radical restructuring of the current system—poten-
tial violations of the Canada Health Act notwithstanding—that
the Council hopes could instigate sweeping change through-
out the country.

“[T]he Council believes that Albertans have an opportu-
nity to lead the country in true health reform. We have a well-
earned reputation for tackling tough challenges, trying new
approaches, and leading the way. Health is no exception.” (p. 4)
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3.1.4 Promoting health care commercialization and privatization

The report’s basic approach to health care funding, organiza-
tion and delivery is reinforced with specific recommendations
that, if implemented, would promote increased commerciali-
zation and privatization of the health care system. From the
standpoint of trade treaty obligations, commercialization and
privatization are critical because they would almost certainly
lead to increased foreign involvement in Canada’s health care
system and increase Canadians’ exposure to future trade
treaty challenges. The report advocates greater health care
commercialization or privatization in several areas, as follows:

Breaking up Canada’s “public monopoly” in health care; facilitating
greater private involvement

Although it avoids plainly-worded recommendations on the
subject, the Council indisputably advocates breaking up the
existing system in favour of one with greater private involve-
ment. The Council raises the prospect of, and later obliquely
recommends, what it calls “unbundling” – separating differ-
ent functions within the system.36 This development would
“expand … the number of suppliers delivering health care
services.” (p. 48). The Council recommends that the health
system should be “re-configure[d] [to] encourage more choice
[…and] more competition.” (p. 48) In explaining the
“unbundling” option, the Council envisions a decreased gov-
ernment role:

“Rather than have government act as the insurer, pro-
vider and evaluator of health services, the various
functions could be broken up. The role of government
could focus more on setting overall direction and al-
locating funding to health authorities.” (p. 24)

The Council subsequently recommends that the govern-
ment responsibility would be limited primarily to:

“setting overall vision, goals and objectives for the
health system” and
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“allocating funding to health authorities and other
core functions”. (p. 48)

It is ironic that the council recommends “unbundling” at a
time when jurisdictions having extensive experience of it iden-
tify unbundling as a fatal flaw of privatization. The U.K.
House of Commons Transport Committee, in its March 2004
report entitled The Future of the Railway, highlights “ex-
tremely serious systemic flaws in the present organization of
the [privatized] railway” (p. 3)37. The Committee subjects the
governments unbundling strategy to withering criticism:

“The constant theme throughout our work was the
complaint that the current structure of the industry
is too fragmented to provide clear lines of responsi-
bility and leadership and a satisfactory basis for im-
proved rail performance.” (pp. 5-6, bolding in origi-
nal)

“Our predecessor Committee highlighted the dangers
of fragmentation in 2002, when it warned starkly that:

‘The fragmentation brought about by privatisation
contributed to the chaos and delay that paralysed the
industry. It is essential that fragmentation is signifi-
cantly reduced.’” (p. 6)

“[A]s the railway system is currently governed, there
is no one organization capable of properly address-
ing the four questions with which we started. In our
view, until there is a single body with the authority
to deal with these questions, Government and the
rail industry are condemned to spending energy de-
bating structural issues rather than getting on and
running the railway for the benefit of the traveling
public and the country.” (p. 7, bolding in original)

The Mazankowski report, in advocating that the health care
system in Alberta be “unbundled,” is thus recommending the
very approach that a subsequent all-party U.K. House of Com-



BAD MEDICINE: CHAPTER 3 43

mons Committee identifies as one of the key causes of the
chaos that resulted from the privatization of the British Rail
system. It is difficult to imagine how the Canadian system,
once unbundled, could avoid what the U.K. Committee de-
scribes as “the appalling extent of the present confusion of
responsibilities …” (p. 6)

Promoting a greater role for regional health authorities

Under the Council’s approach, health authorities would gain
new powers to provide services either directly or through
service agreements with public or private sector providers.
This augmented role for regional health authorities is key to
the Council’s approach. Critically, this role could open the
door to increased private—including foreign,for-profit health
care delivery. The Council recommends that:

• “Regional health authorities would be given responsi-
bility and authority for … delivering and/or contract-
ing for the delivery of a full range of insured health care
services, and

• establishing service agreements with physicians, labs,
private surgical facilities, clinics, groups of health care
providers, and private [for profit] and not-for-profit or-
ganizations and agencies to provide health services, in-
cluding primary health care” (p. 49; see also p. 7).

Health authorities would be authorized to contract with
other health regions for certain health services (p. 50), to pro-
vide “joint administration” (p. 50), direct contracts with hos-
pitals and, in the longer term, “alternative ownership arrange-
ments and payment mechanisms” (p. 50). The Council ap-
provingly cites a case of a European local authority that sold
a hospital to a private company that now both owns and op-
erates the facility (p. 25).
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Establishing “care groups”

The Mazankowski report recommends the establishment of
“care groups” (p. 52) organized on a “business” (p. 52) or “cor-
porate model” (p. 67) to “market their services both to indi-
vidual Albertans and regional health authorities and provide
insured as well as uninsured health services.” (p. 52; see also
pp. 24, 67) While arguing that “a privately funded and pri-
vately delivered health system” “provide[s] the most choice,
the report asserts, for the record, that “it certainly is not our
preference” (p. 56) It does, however, recommend fundamen-
tal changes that would shift the existing heath care system in
that direction: “an innovative blend of public and privately
delivered health services—delivered under contract with re-
gional health authorities and publicly funded.” Moreover, the
report leaves open the possibility that through the mecha-
nism of “care groups,” for-profit companies—including for-
eign companies or those having foreign affiliates—could be-
come directly involved in many, if not all, aspects of the health
care delivery system.

Health Care Guarantee: another potential route for expanding private, for-
profit health care

The Council recommends that individual Albertans be guar-
anteed access to selected health services within 90 days. Un-
der this scheme,

“[i]f regional health authorities are unable to provide
service within 90 days, they would have to consider
other options for getting the service from another re-
gion or within a reasonable distance. Services could
be arranged from either a public or private sector pro-
vider. If [regional health authorities were] unable to
arrange services within 90 days, government would
arrange for the services in another jurisdiction and
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the costs would be charged to the region where the
patient lives.” (p. 44)

This recommendation is significant because it would al-
most certainly lead to greater health care commercialization
and increase the involvement of foreign, for-profit compa-
nies in the Canadian health care system.

Other recommendations involving increased commercialization or
privatization

The council makes other recommendations that suggest, could
lead to, or entail increased privatization or commercializa-
tion. These include the following:

• Publicly-insured services in private health care facilities

The Council reinforces its vision of public insurance and
public and private delivery, stating:

“As long as insured health care services are publicly
funded and standards are in place, it should make no
difference if services are delivered in public, private
[for-profit], or [private] not-for-profit facilities.”(p.51)

• Private information technology and services

The Council places considerable stock in information tech-
nology. It advocates the development of electronic health care
cards for individuals which, in future, could facilitate medi-
cal savings accounts or a system of variable health care pre-
miums. It expressly recommends governments and health
authorities consider “contracts, leases, and public/private
partnerships” (p. 47) as alternatives to developing or purchas-
ing such technology. Where purchases are contemplated, it
recommends giving consideration to systems “that have al-
ready been developed by private sector companies.” (p. 47).
Curiously, in light of its rejection of what it calls a “public
monopoly” in health care, the Council contemplates a rigor-
ously centralized approach in direction and standards for in-
formation technology, arguing that “regional health authori-
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ties should not have the option of ‘going their own way’” in
this important areas. (p. 47)

The Council recommends a review of the fee-for-service
system to allow for payments to physicians for telephone con-
sultations and for “remote consultations using telecommuni-
cations”. While these recommendations may not seem par-
ticularly noteworthy now, the potential for “telehealth” and
other services to be provided outside Canada may raise novel
and important funding, confidentiality, and trade policy is-
sues in the future.

• Public-private partnerships and other commercialization
in research, products and services

The Mazankowski report underlines the importance of pro-
moting “public/private partnership opportunities” for re-
search generally (p. 8) and for health care information tech-
nology in particular (p. 70). It also promotes “commercializa-
tion of new products and services developed through health
and medical research initiatives.” (p. 8).

Such commercialization would not to be limited to research.
As noted above, the Council recommends that individual re-
gional health authorities (rather than the provincial govern-
ment) be granted the authority to raise additional revenues
independently. This is to be achieved by charging: higher fees
for long-term care; co-payments for home care; and fees for
restaurant inspections, environmental assessments and pub-
lic education programs. The Council also recommends that

“[Regional authorities] should also be encouraged to
… market their expertise to other regions, other prov-
inces and perhaps even to people in neighbouring
states.”

In fact, the Calgary Health Region (CHR) has adopted just
this approach and has pursued contracts overseas to export
health services. In September 2003, a private company under
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contract to the CHR was chosen as the preferred bidder in a
multi-million dollar contract to provide management and
health services in three outpatient surgical centres in London,
England.38 The proposed arrangement was controversial in
part because because the company would draw staff from
the NHS but also because the firm was to be paid more than
the U.K. National Health Service (NHS) providers for equiva-
lent services.39

Critically, according to the Canadian Medical Association
Journal, the Calgary consortium expected “to export an un-
disclosed number of [Canadian] physicians, nurses and other
health care workers to the UK”40—a move that inevitably
would increase pressure on the Canadian health care system.

This high-profile deal collapsed in April 2004, however,
when the U.K. Department of Health “deselected” the com-
pany from its preferred bidder status because it “could not
offer value for money.”41 John Reid, the British secretary for
health, told reporters that “If we had gone ahead with the
Anglo-Canadian deal it would have cost ridiculously more
than the NHS tariff for these [orthopaedic and general surgi-
cal] operations.”42 The company is reportedly still being con-
sidered to build a treatment centre in Southend, Essex.43

The Mazankowski report urges the development of inde-
pendent, entrepreneurial regional health authorities, and fos-
tering close commercial ties in the U.S. which could, as the
Council states, “add considerably to the province’s economy”
(p. 69). Such an approach to expand exports would inevita-
bly divert health authorities’ attention away from their pri-
mary purpose of providing health care services to local resi-
dents. It would also change the ethos of the current health
care system and, as considered below, could raise serious new
trade treaty concerns.
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3.2 The Kirby Report

3.2.1 Introduction

The Kirby report, released in October 2002, is the culmina-
tion of a two-year study on the state of Canada’s health care
system conducted by eleven senators of the Standing Senate
Committee on Social Affairs, Science and Technology. The
report was designed to examine the fundamental principles
on which the system is based; its historical development, and
the pressures and constraints it faces; the role of the federal
government; and how the Canadian system compares with
health care systems in other jurisdictions. This analysis of the
Kirby report is concerned with volume six of the final report,
which contains the committee’s recommendations for health
care reform in Canada.

3.2.2 Service-based funding, hospitals and private,
for-profit delivery

The Kirby report proposes dramatic changes to the financing
of hospitals and the organization of the services they provide.
In particular, it recommends that within five years (p. 45) the
various methods of hospital funding now in use in Canada—
including line-by-line budgeting, population-based funding,
global budgeting, and ministerial discretion—be eliminated
in favour of service-based funding. Basically, this “service-
based” funding approach would mean that rather than re-
ceiving an annual budget, hospitals would be funded based
on the type and volume of the services they provide.

The report identifies enhanced “efficiency and perform-
ance” as a “particularly attractive characteristic” of the ap-
proach (p. 32). Service-based funding is intended to encour-
age hospitals to specialize and to “drive volume into the most
efficient institutions.”44 Kirby also asserts that in health care
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“quality goes up as volume goes up.”45 The report notes ap-
provingly the potential for service-based funding to lead to
“hospitals becoming more independent from government”
and to reductions in the size of provincial health departments
with “a corresponding reduction in the number of their em-
ployees.” (p. 38). Surprisingly, the report fails to analyse the
potential for hospitals and local health authorities to become
less accountable to the public as they become more independ-
ent of democratically elected governments.

Critically, for the purposes of this book, the committee also
draws attention to the potential for service-based funding to
accommodate different ownership structures. It states:

“The combination of a single funder/insurer, service-
based funding and the separation of funder and pro-
vider means that the funder is neutral on the issue of
who owns a hospital. The funder/insurer would pur-
chase the service from that institution offering the best
price, provided that it met the necessary quality stand-
ards. Such an institution could be either publicly
owned or owned by a private not-for-profit or for-
profit organization.” (p. 39)

The committee emphasizes that it is “neutral to the owner-
ship question” (p. 54) and, more defensively, that it is “not
pushing for the creation of private, for-profit, facilities” ( p.
39). It argues that provided all institutions in a province “are
paid the same amount for performing any given medical pro-
cedure or service” and “are subjected to the same rigorous,
independent quality control and evaluation system” (p. 39),

“the patient and the funder/insurer will be served
equally no matter what the corporate ownership of a
health care institution may be….” (p. 39, 54)

This line of argument, however, obscures, behind a literal-
istic reading of the Canada Health Act, the committee’s advo-
cacy of what would be a radical shift in the leitmotif of the
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health care system. The report protests that:

“We have stated on numerous occasions, and we re-
peat it here again, that we are in favour of a single
public funder/insurer for hospital and doctor serv-
ices covered under the Canada Health Act.”

But the new funding model would quite deliberately lead
to a psychological and cultural shift in which all hospitals
would be encouraged to view patients as sources of revenue.46

The report notes approvingly that under service-based fund-
ing:

 “…hospitals will adjust their service mix in order to
earn the highest possible returns consistent with meet-
ing the needs of the population they serve. Hospitals
will be encouraged to specialize in those services they
can do best, and those for which the rates of remu-
neration are most attractive; they will reduce to the
point of not providing those low-volume services that
are not, for them, appropriately funded.” (p.40)

Whether such a shift violates the letter of the Canada Health
Act is not the most critical issue. The recommended reforms
set out to deliberately inject competition and market disci-
plines into a health care system that has been built around
the primacy of the non-market values articulated, among
other places, in the Canada Health Act.

The committee also dismisses evidence presented to it that
patients are at higher risk of dying in investor-owned private
for-profit hospitals and outpatient facilities than in their not-
for-profit counterparts.47 The McMaster University study
explained the higher mortality rates by pointing to the pres-
sures faced by investor-owned, for-profit operations to
achieve rates of return expected by shareholders (typically
10-15%), pay high compensation to managers, and the require-
ments that they pay taxes. In short, “They must achieve the
same outcomes as private not-for-profit institutions while
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devoting fewer resources to patient care.”48 The authors fur-
ther point out that in a context, as currently in Canada, where
extra-billing is prohibited such facilities would face a “daunt-
ing task” in meeting shareholder expectations without reduc-
ing the quality of care.

The Kirby Committee notes a number of methodological
objections to the McMaster study by a University of Guelph
economist and refers to another 1999 study that found that
the standard of treatment in licensed and non-licensed homes
for the aged in the Eastern townships of Quebec were “com-
parable.” On this basis, it asserts that “Given the evidence in
the literature, the Committee believes that leaving the Canada
Health Act as it currently is – which means permitting private
for-profit hospitals or clinics to operate under Medicare (since
such institutions are not currently prohibited under the Act)
– will not, as some critics maintain, weaken or destroy the
health care system as we know it now.” (p. 57)

As the committee’s own estimates reveal, private for-profit
hospitals have, to date, played only a marginal role in the
delivery of publicly funded health care in Canada.49 By in-
tentionally removing one of the biggest obstacles to private,
for-profit ownership of hospitals (that, with few exceptions,
they are ineligible for core public funding), service-based
funding would certainly increase the role for private, for-profit
hospitals and specialised clinics. Indeed, the funding model
is designed to readily identify those services where for-profit
providers can turn a profit, providing “market research” for
commercial providers looking to ”skim the cream,” by tak-
ing over the most lucrative services currently provided by
the public and not-for-profit sector. By increasing the stake of
commercial providers, such reforms would inevitably lead
to increased presence in Canada of foreign commercial pro-
viders. As will be considered in Chapter 4, this would increase
the stake of potential trade treaty litigants in the Canadian
health care system, weaken Canada’s current protections for
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health care under trade treaties, and make failed market-ori-
ented reforms more difficult to reverse.

3.2.3 Devolving responsibilities for health services to
regional health authorities

The Kirby report recommends that regional health authori-
ties should be given more responsibility and authority for the
full range of health services. That is, in addition to their cur-
rent responsibility for hospital services in their regions, they
would gain authority for physician services and prescription
drug spending and thus be responsible for “delivering and/
or contracting for the full range of publicly insured health
services.” (p. 73, italics added)

The new, more powerful regional authorities would also
be charged with introducing “internal markets”—market-like
mechanisms—into the health care system. Regional authori-
ties would “hold the purse strings” and act as “purchasing
agents” (p. 70). According to the Kirby recommendations, they
would “be able to choose between providers (individual and
institutional) on the basis of quality and costs” (p. 75) rather
than “simply funding the decisions of those using the re-
sources” (p. 70).

The Kirby Committee envisions regional health authori-
ties as a key means for generating competition among hospi-
tals, other institutions and individual health care providers:

“There is opportunity to apply the rationale behind
internal market reforms … through competitive con-
tracts among the RHAs and the various public (RHA
owned) hospitals. Competition can be further en-
hanced when private providers are allowed to com-
pete with public providers for some publicly insured
health services (such as day surgery and long term
care).” (p. 71)

The report notes the current mode for remunerating doc-
tors would need to be revised to achieve “a fully integrated
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system” (p. 72) where “[p]hysicians or groups of physicians
should be able to choose the option of entering into contracts
with RHAs or working outside the system.” (p. 72) Kirby cites
the Mazankowski report in claiming that RHAs are ready to
take up this and other challenges. (p. 73)

Paradoxically, rather than acknowledging any ideological
basis for its recommendations or the risk that regionalization
and a market-based approach could, among other things, frag-
ment the existing system, the committee asserts that these
initiatives would “depoliticize” health care decisions and pro-
vide Canadians with “a truly seamless health care system.”
(p. 69)

The committee acknowledges that its market-based ap-
proach to health care devolution would “have to be achieved
through other means in Ontario, the Yukon and Nunavut,
since there are no RHAs in these jurisdictions” (p. 63) and
that “internal markets … cannot work properly in regions
with a low population density.” (p. 73) It also admits that
“there have been few, if any rigorous assessments of the in-
ternal market reforms undertaken in other countries.” (p. 75)

Despite these reservations, the committee emphasizes the
importance of its recommendations, correctly noting their
implementation would greatly increase the ability of regional
bodies to influence the current health care system. Perhaps
most importantly, the proposal would “solve” what the Com-
mittee considers “the current problem” of provincial govern-
ments exercising “top-down management” of the health care
system. It would, according to the Committee, “ensure that
RHAs have the necessary flexibility to reconfigure services
in a way that is more in line with population needs” within a
given region.

These recommendations are strikingly similar to those con-
tained in the Mazankowski report. Indeed, this section of the
Kirby report specifically credits Mazankowski, reiterating
recommendations contained in that report (pp. 63, 73). While
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more subtle, the Kirby report also shares the Mazankowski
report’s view that governments role in the health care system
should be curtailed sharply to that of merely providing over-
sight and funding. Kirby states:

“The role of government should be that of overall
system governance, setting policies with respect to the
health of the population, negotiating strategic plans
and budgets and funding RHAs to achieve their ob-
jectives.” (p. 69)

For its part, according to Kirby, the federal government
should “encourage” health care devolution to regional health
authorities, and undertake initiatives—including the devel-
opment of information systems, the evaluation of internal
market initiatives and system outcomes, and the supply of
human resources—specifically to support such market-based
devolution of authority.50

Market-based devolution is a fundamental aspect of the
Kirby report. The committee itself notes that several of its
other recommendations are specifically designed to support
the primary initiative of market-based devolution. For exam-
ple, the committee calls for continued federal funding of in-
formation systems primarily because these systems would
“make it possible to move to service-based funding for hos-
pitals.” (p. 75) “[S]ervice-based funding” for hospitals, in turn,
is recommended at least in part because it would be required
for “market-like incentives … to work.” (p. 72) Similarly, the
committee points out that “in order to be successful, internal
market reforms require detailed and reliable costing infor-
mation” (p. 74)—a subsidiary issue on which the committee
makes recommendations elsewhere in its report. In short, the
essential core of the Kirby report’s view of health care reform
is that government’s administrative role should decline in
favour of market-based devolution.
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3.2.4 Establishing a “Health Care Guarantee”

Like the Mazankowski report, the Kirby report recommends
establishing what it also calls a Health Care Guarantee. Un-
der this scheme, a maximum waiting time would be set and
made public for each type of major procedure or treatment.
“When this maximum time is reached, the insurer (govern-
ment) [would] pay for the patient to seek the procedure or
treatment immediately in another jurisdiction, including, if
necessary, another country (e.g., the United States).” (p. 117)

The Kirby Committee acknowledges that there is a “lack
of data” on the length of time patients have to wait for par-
ticular services. (p. 110) Instead, it cites evidence of a “strong
public perception” of a waiting list problem. (p. 110, italics
added). It also cites two examples where “the creation of dis-
ciplined waiting lists in which patients receive treatment ac-
cording to their priority of need and within a timeframe set
by clinical guidelines” has, by itself, “alleviated and in many
cases resolved … [both] the problem of waiting and the per-
ception that … [waiting] times are too long.” (p. 110)

Despite this acknowledged lack of evidence, and despite
presenting evidence that new waiting list management tech-
niques could alleviate the purported problem easily and
cheaply, the committee rejects the notion that recommending
a health care guarantee is “premature” (p. 113). At very least,
the committee argues, “such a guarantee would serve as a
spur to the creation of the necessary standards, criteria and
information systems.” (p. 113) Presumably, the committee
believes that these developments would document the prob-
lem at issue and justify policy changes the committee already
maintains are required.

Pressing ahead to justify its waiting time proposal, the com-
mittee pugnaciously insists that “governments must be made
to bear the responsibility of their decisions”:
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“[T]he blame for the waiting list problem should be
placed where it belongs—on the shoulders of govern-
ments for not funding the system adequately, and
jointly on governments and providers of health serv-
ices… [G]overnments must pay for the remedy,
namely patient treatment in another jurisdiction,
while waiting list management systems are being de-
veloped and put in place.” (p. 117)

Under this scheme, provincial governments, already suf-
fering reduced federal health care contributions, would face
the additional expense of paying for outside services, poten-
tially at a much higher cost, for patients whose treatment is
delayed largely for lack of adequate funding in the first place.
Such a “Catch-22” system would divert a greater proportion
of public monies to service providers located in the United
States and other jurisdictions, or to foreign service compa-
nies and other private, for-profit providers in Canada. Not
only would this scheme fail to address the underlying cause
of the problem, under-funding, it would eventually make it
much worse by mandating additional spending outside the
local system at private market rates.

Even Romanow critic Thomas Courchene acknowledges
that the proposed health care guarantee could prove to be
“very expensive indeed.” (see Section 3.4.2) In the U.K., un-
der a wait-list system similar to the proposed health care guar-
antee, private hospitals have recently been criticized for charg-
ing the National Health Service greatly inflated fees for serv-
ices provided specifically to reduce waiting times.51

The committee goes further, however, proposing a strong
enforcement mechanism for the health care guarantee. Ac-
cording to the committee, the guarantee is so important that
it is an outcome that the committee “insists must happen.”
(p. 120) It suggests the federal government enforce the guar-
antee throughout Canada by penalizing provinces for non-
compliance:
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“When a patient exceeded the maximum waiting time,
the federal government could then pay the cost of
treating the patient in another jurisdiction, including
in the United States, and deduct the cost from the cash
it transferred under the CHST to the province in which
the patient resides.” (p. 120)

The committee rightly acknowledges that this approach
would be “highly contentious” (p. 120). What it fails to note,
however, is that the recommendation would exacerbate wait-
ing time problems wherever provincial governments were
unwilling or, especially where foreign services were much
more expensive, unable to implement the health care guar-
antee. In these jurisdictions, the resulting reductions in fed-
eral funding could also further encourage the expansion of
private, for-profit delivery. The initiative would also increase
pressure for the very “parallel system of private delivery, fi-
nanced by private insurance”, that the committee professes
to “passionately hope” does not emerge. (p. 120) Finally, by
increasing, the number of Canadians treated in the United
States and other foreign countries, this federal enforcement
of a health care guarantee would further entangle Canada’s
health policy with the country’s trade treaty obligations.

In a statement that seems to be at odds with the Commit-
tee’s Health Care Guarantee proposal,52 the Committee ap-
pears guardedly to open the door to private insurance for
publicly funded services—in other words, a two-tier system:

“[P]rivate insurance for publicly insured health serv-
ices should continue to be disallowed, provided that
such publicly insured services are delivered in a timely
fashion.” (p. p. 296, italics in original, underlining
added)

This disturbing statement points to the committee’s preference
for private insurance for publicly insured hospital and doctor serv-
ices that are not delivered promptly, however that is defined.
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Despite this remarkable suggestion, the committee plays
down the potential for its recommendations to lead a “two-
tier” health care system in Canada. It states:

“there is no reason why the private for-profit provi-
sion of publicly funded health services would result
in a so-called ‘two-tier’ health care structure, as long
as the funding of services remains publicly based and
referrals to institutions continue to be determined by
clinical need.” (p. 54, italics in original, underlining
added)

It is more likely, Kirby argues, that

“private clinics would remain small and specialized.
Such clinics would emerge in niches where their
founders expect to be able to make a profit by operat-
ing at lower cost than the public system does, either
by taking advantage of economies of scale or, as seems
more likely, by taking advantage of economics of spe-
cialization.” (p. 58)

The Kirby report fails to consider the potential for one or
both of the criteria it mentions to not be satisfied—a result
that adoption of the committee’s own recommendations
would make more likely.

With respect to the public funding criterion, for example,
governments would face increased funding pressure as a re-
sult of the recommended Health Care Guarantee. They can
be expected to reduce the number of services covered under
public health insurance, and yield to increased political pres-
sure to permit the greater use of privately-funded insurance.
In a manner that closely echoes the Mazankowski report,
Kirby notes this potential in Chapter 15:

“In the event that additional money is not invested
into health care … or that government fails to ensure
timely access to needed care, it is likely that there
would be great pressure and … probably a legal obli-
gation on government, to let those Canadians who
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can afford to do so purchase private health care in-
surance to obtain privately delivered health services.”
(p. 266)

The committee’s second criterion—referrals to health care
institutions being based solely on need—is also doubtful, even
incredible. The potential for corporate ownership links and
shared profit motives, between health care providers, facili-
ties and institutions and the well-known inclination of for-
profit providers to limit care and avoid the very sick make it
highly unlikely that referrals to institutions would “continue
to be determined by clinical need” of patients alone.53

In effect, the Kirby report claims not to favour an increase
in for-profit health care at the same time that it prescribes
actions that could lead to just that—the proliferation of for-
profit health care clinics, hospitals and services, an opening
for private insurance for listed services, and, eventually, the
development of a “two-tier” health care system in Canada.

Significantly, the Kirby report considers at length the po-
tential, in the absence of prompt delivery of health services,
for Charter challenges to be brought against laws that pre-
vent individuals from obtaining faster treatment by person-
ally paying for publicly-insured health services. (cf. Chapter
5) The report quotes extensively from an article on the Char-
ter and health care by Stanley Hartt and Partrick Monahan.54

According to Kirby:

“Hartt and Monahan believe governments can do one
of two things—governments can either finance and
structure the publicly funded health care system in
such a way that it provides timely access to medically
necessary care, or they can allow Canadians to buy
that care if such access is not available in the publicly
funded health care system in a timely manner.” (p. 106)

As already noted, Kirby’s Health Care Guarantee would
increase the costs of treatment, thereby adding to the finan-
cial pressures facing governments. Placed between this pro-
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verbial ‘rock and a hard place’, governments under Kirby’s
Guarantee would likely find the choice of private payments
for publicly insured services the less unpalatable choice.

The Kirby Committee takes pains to appear objective about
the outcome, claiming that it:

“passionately hopes that it will not be necessary for
unilateral action to be taken by the federal govern-
ment or for a parallel system of private delivery, fi-
nanced by private insurance, to emerge as a result of
judicial decisions.” (p. 120)

However, Senator Kirby and the committee have become
far more directly involved in seeking to determine the out-
come than the report suggests. In a startling development,
Senator Kirby and nine other senators have directly inter-
vened in a high-profile case that is now before the Supreme
Court.

The case involves a doctor, Jacques Chaoulli, and his pa-
tient, George Zeliotis. As plaintiffs, they claim that the lack of
timely access to publicly-insured health services, together with
restrictions on access to privately-insured care, are violations
of Section 7 of the Charter. The Quebec Superior Court re-
jected the Chaoulli claim, ruling that prohibiting individuals
from purchasing private insurance for publicly-insured serv-
ices could violate Section 7 rights of liberty and security of
the person, but was nonetheless consistent with the princi-
ples of fundamental justice. According to Kirby, in making
this judgment,

“the Court sought to balance the right to purchase
private health care insurance against the collective
goal of ensuring equal access to medically necessary
health services for all Quebec residents. To allow pri-
vate health care insurance, in the court’s view, would
compromise the integrity, proper functioning and vi-
ability of the publicly funded health care system.”55
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Senator Kirby has intervened in the case in support of the
effort to overturn the Quebec Superior Court decision that
prohibited one of the plaintiffs from paying privately for a
hip replacement—a publicly-insured service. In essence, Sena-
tor Kirby’s intervention is intended to persuade the Supreme
Court that private health care insurance for publicly-insured
services should be allowed.

Aside from the substance of the intervention, Senator
Kirby’s involvement has sparked controversy for other rea-
sons. The Canadian Health Coalition has argued that since
Kirby is “a director of Extendicare Inc. … a for-profit nursing
home chain … [his] corporate duties and responsibilities”
conflict with his ability to “represent the merits of the case
against for-profit health care.”56 Moreover, it is not clear on
whose behalf Senator Kirby is appearing:

“Is Mr. Kirby intervening on behalf of the Govern-
ment of Canada? The Prime Minister of Canada? The
Liberal Party of Canada? The people of Canada? Or
the shareholders of Extendicare Inc.?”57

Senator Kirby’s intervention raise even more fundamental
questions. Senator Kirby and other members of the Commit-
tee originally sought to intervene in the Supreme Court case
in their official capacity as Senators and members of the Stand-
ing Senate Committee on Social Affairs, Science and Technol-
ogy. The Attorney General of Canada, in opposing the Sena-
tors’ leave to intervene, stated:

“The Attorney General of Canada does not consider
it appropriate that the Senate or one [of] its commit-
tees as an institution, being an element of the Parlia-
ment of Canada … and therefore of the legislative
process should obtain intervener status [in their offi-
cial capacity].”

“Senators have unique privileges and roles to play in
the legislative process.”
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“In the same way that individual judges, when act-
ing in their judicial capacity may only do so through
established avenues such as rendering decisions[,] our
legal system provides for specific avenues for parlia-
mentary action that serve to distinguish the parlia-
mentary process from the judicial process.”

Granting the Senators intervenor status in their official ca-
pacity “would create a whole new forum for political discus-
sion incongruent with the proper functioning and role of Par-
liament by allowing a particular group of parliamentarians
holding a particular point of view a second forum to make
their case, without the balance of divergent legislators’
views…”58

The Supreme Court ultimately granted the senators leave
to intervene in the case, but only in their individual capacity.

In sum, the active involvement of Senator Kirby and other
members of the Committee in the Chaoulli case before the
Supreme Court raises serious questions about the Commit-
tee’s professed opposition to two-tier health care in Canada.
It also raises concerns about the accountability of Senator
Kirby as both a public and private representative. Finally, as
highlighted by the Attorney General of Canada, the case raises
questions about the Senators’ view of their proper role as
parliamentarians.

3.2.5 Expanding insurance to cover catastrophic prescription
drug costs

The Kirby report identifies the growing problem that many
Canadians have inadequate insurance coverage against cata-
strophic prescription drug costs. The committee notes that
the prescription drug costs have “increased faster than all
other elements in health care” (p. 125) and that spending on
prescription drugs accounts for a growing share of public
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health care expenditures. The Canada Health Act, however,
does not apply to drugs used outside the hospital setting, and
both provincial publicly-funded drug coverage and private
insurance coverage vary widely within different parts of the
country. The committee notes that for those citizens who have
either public or private coverage, “there is substantial varia-
tion in .., [the] nature and quality” of that coverage. And
“many Canadians have no coverage at all for prescription
drugs.” As a result, “[f]inancial hardship due to high prescrip-
tion drug expenses is increasingly a real risk—indeed, it is a
reality—for many individual and families in Canada.” (p. 125)

The committee cites several factors driving rising drug
costs: increased development and marketing costs; the po-
tential for “enormously costly … genetically tailored drugs”;
greater use of drugs outside hospitals to treat chronic condi-
tions; and the greater use of home care as cost drivers in the
health care system. (pp. 127-8) Inexplicably, the Kirby Com-
mittee neglects to discuss the impact that changes to federal
drug patent legislation, which critics have linked to negotia-
tions on the NAFTA and the WTO intellectual property treaty
(TRIPs), has had on escalating drug costs. The committee cor-
rectly concludes that “many Canadians incur high levels of
prescription drug costs that were inconceivable only a few
years ago.” (p. 128)

In response to this growing problem, the committee pays
particular attention to the most severe cases of high prescrip-
tion drug expenses. It recommends that the federal govern-
ment fund 90% of prescription drug expenses that are above
a limit deemed “catastrophic” for individuals and families.
The committee describes it proposal as follows:

“[N]o one would ever be obliged to pay more than
3% of their family income for prescription drugs.
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Those who are members of a private [prescription
drug insurance] plan that participates in the federal
program would never pay more than $1,500 or 3% of
their family income for prescription drugs, whichever
is lower. Depending on whether or not an individual
is a member of a private plan, the first $5,000 in total
prescription drug expenses would be paid by some
combination of individual out-of-pocket spending,
public and private insurance. The federal government
would then pay 90% of the prescription drug costs
over $5,000 incurred by any individual in the course
of a single year, with the remaining 10% of the costs
over $5,000 being paid either by a provincial or a pri-
vate supplementary plan.” (p. 139)

Under this scheme, existing private supplementary drug
insurance plans would not be obliged to participate in this
federal program. In order to be eligible, however, these spon-
sors “would have to guarantee that no individual plan mem-
ber would be obliged to incur out-of-pocket expenses that
exceed $1,500 per year.” (p. 142)

The committee also recommends the establishment of a
“single national drug formulary”, which is “necessary” to
implement its expanded drug insurance plan “in a uniform
and equitable manner across the country.” (p. 143) Such a
national formulary “could lead the way to the creation of a
single national buying agency—one that covers all provin-
cial/territorial/federal jurisdictions.” Pooling individual ju-
risdictions’ buying power in this way “would strengthen the
ability of public prescription drug insurance plans to negoti-
ate the lowest possible purchase prices from drug companies”
and would “enable the funder of the program [the federal
government] to exercise control over which drugs were eligi-
ble for coverage.” (p. 143) This sensible proposal, to aggre-
gate national buying power for drugs, stands in sharp con-
trast to the Kirby report’s overall thrust to increase
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regionalization through devolution of responsibility and au-
thority.

3.2.6 Expanding public insurance to cover post-acute home care;
allowing contracting out of service delivery and monitoring

In a significant proposed expansion of the health-care safety
net, the Kirby committee recommends “a national program
to provide publicly funded insurance coverage for post-acute
home care, that is, care for people requiring treatment at home
following an episode of hospitalization.” (p. 151) The com-
mittee emphasizes the growing need for home care:

“The need for home care will become a major chal-
lenge as the baby boomers age, average life expect-
ancy rises, health care delivery becomes both more
de-institutionalized and more technologically com-
plex, and as work and social patterns decrease the
availability of informal care-giving by family mem-
bers.” (p. 145)

This limited national home care program, would be treated
“as an extension of medically necessary coverage already
provided under the Canada Health Act.” (p. 159). It would
apply to individuals receiving their first home visit within 30
days of their discharge from hospital and would continue for
up to three months. The committee recommends that the full
cost of the program “should be borne by government (shared
equally by the provincial/territorial and federal levels)”. (p.159)
The program would include “nursing and therapy services”
(p. 154) as well as “prescription drugs” (p. 155); indeed, the
committee recommends that the range of covered “services,
products and technologies … not be restricted” (p. 155)

Kirby explicitly contemplates the contracting out of cov-
ered services, including to for-profit service suppliers:

“The Committee recognizes that the method by which
[post-acute home care] is organized and delivered is
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a separate question from how these services are
funded, and that many different forms of service de-
livery are feasible. In some circumstances, hospitals
may provide the services themselves; in others, hos-
pitals may contract with not-for-profit or for-profit
home care service providers; in yet other circum-
stances, hospitals may contract with third-party agen-
cies that sub-contract with home care service provid-
ers.” (p. 155).

The Committee … recommends that:

Hospitals have the option to develop contractual re-
lationships directly with home care service providers or
with transfer agencies that may provide case manage-
ment and service provision arrangements.” (p. 155)

The Kirby report recommends that however services are
delivered—whether by hospital-based in-home service teams,
or through contracting or sub-contracting delivery to a pri-
vate agency—reimbursement should be “service-based”. That
is, “service providers [should] receive a flat rate for their serv-
ices to a specific patient” (p. 156).

According to Kirby, this scheme, with fixed, predetermined
payments, offers a number of advantages. These include the
fact that “providers may retain residual income and … have
the incentive to select the most efficient ways of delivering
services.” Also, “vertical and horizontal service integration
may occur” and, where payment exceeds the costs of provid-
ing services, service suppliers have an incentive “to compete
for additional care recipients.” (p. 156).

Kirby also identifies disadvantages of the proposal, namely
that “this reimbursement method … tends to encourage the
avoidance of care recipients with high service needs, i.e.,
‘cherry-picking.’” In addition, “organizations may be tempted
to skimp on service provision, potentially leading to dimin-
ished quality of care.” (p. 156) Despite the seriousness of these
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disadvantages, the committee does not examine them further.
Instead, it merely recommends that home care contracts
should include unspecified “mechanisms to monitor service
quality, performance and outcome.” ( p. 156) The logic of the
report suggests that like service delivery, the service of moni-
toring home care service delivery could itself be contracted
out to private domestic and foreign companies.

The Kirby home care proposal is especially noteworthy
because it would facilitate and promote, within an expanded
Medicare system, publicly-funded insurance for private, for-
profit delivery of essential health care services.

3.2.7 Expanding public insurance to cover palliative home care

The Kirby report recommends that the federal, provincial and
territorial governments develop a jointly-funded national
palliative home care program. Unable to obtain the data nec-
essary to estimate the cost of such a program, the committee
recommends simply that the federal government agree to
contribute $250 million per year toward developing the pro-
gram. The committee proposes that caregivers receive finan-
cial assistance, tax credits and job protection but makes no
recommendations on how the program should be organized.
(Chapter 9) One can only surmise that the committee would
likely recommend that the program should share key features
of its proposal for a national program for acute home care
services—including the potential for contracting out pallia-
tive home care service delivery.

3.2.8 Conclusion

The Kirby report supports a significant expansion of public
health insurance to cover several new areas where needs are
greatest: catastrophic drug coverage, post-acute long-term
care and palliative care. The report does not consider how to
overcome potential trade treaty obstacles to extending pub-
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lic health insurance to these new areas.
To its credit, the Kirby report also confronts the funding

issue head on. It correctly attributes many of the problems of
the health care system to cuts in federal transfers. Moreover,
it does not try to absolve the federal government from its re-
sponsibility for this predicament. In stark contrast to the
Mazankowski report which (even in resource-revenue-rich
Alberta) calls for various initiatives to cap public spending
on health, the Kirby report urges that the federal government
commit a fixed portion of the Goods and Services Tax to health
care transfers, thus ensuring that in future federal govern-
ment contributions would grow with federal revenues.59

Moreover, it recommends an additional federal contribution
of $5B annually to expand Medicare coverage and as a vital
prerequisite to reform and renewal.

This new federal infusion of cash would not come without
strings. But, in an odd reversal, Kirby casts the federal role
not in its traditional guise of safeguarding the non-profit prin-
ciples of medicare against erosion, but as pushing for uni-
form, cross-country reforms to increase competition and pro-
mote greater use of market mechanisms in the health care
sector.60

Indeed, these “pro-competitive” reforms are indisputably
the centrepiece of the final Kirby report. Service-based fund-
ing is explicitly designed to promote the market values of
competition and efficiency within the health care delivery
system. And the substantial devolution promoted by the re-
port would ensure that market-based “innovation” could oc-
cur more easily, freed from centralized administrative con-
trol, whether provincial or federal.

From a public policy point of view, the basic problem with
the Kirby reforms, as with other market-inspired reform
schemes, is that the “the most efficient way to make money
in the health care business is to avoid sick people or to limit
care”,61 manoeuvres that are clearly at odds with the under-
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lying social values of the Medicare system. The Kirby report
acknowledges this anti-social tendency of health care mar-
kets and proposes that quality controls (and various excep-
tions, for example for funding teaching and rural hospitals)
be built in to the system to redress it. It also cites testimony
that recognises the proclivity of profit-oriented providers to
“game” the system and the concomitant need for strict ad-
ministrative oversight to counter this. But bulking up admin-
istrative controls to counter the natural tendency of markets
undermines one of the key strengths of the Medicare system—
its administrative simplicity and efficiency. Where all patients
are treated on the basis of need, costly administrative con-
trols to prevent providers from spurning patients or limiting
care are not required.

The Kirby report pointedly—and rather disingenuously—
purports to be agnostic about private, for-profit delivery of
publicly funded health care services. But, as noted above, he
is intervening directly in support of it in a Supreme Court
case.62 There can be little doubt that the Kirby Committee
proposals are intended, and Kirby’s interventions are de-
signed, to foster a greatly increased role for private for-profit
delivery in Canada. From a trade policy point of view, as will
be discussed in chapter 4, such increased commercialisation
and greatly enhanced role of for-profit health care services
raises the most troubling issues.

3.3 The Romanow Report

3.3.1 Introduction

The Romanow Commission, established in mid-2001, was
mandated to dialogue with Canadians and to make recom-
mendations to ensure “the long term sustainability of a uni-
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versally accessible, publicly funded health system” in Canada.
(Romanow report, Mandate, p. 1) The commission conducted
extensive consultations and research and in November 2002
issued a final report that has been widely hailed as the most
important report on Canadian health care in many years.

3.3.2 The Romanow Report’s vision for medicare

Commissioner Romanow deliberately sets out the vision for
the changes he recommends. As he stated when the report
was released, his recommendations are intended to be:

“based on a vision of medicare as a national endeav-
our, where governments work together to ensure
timely access to quality health care services as a right
of citizenship, not a privilege. And they are designed
to achieve a more effectively integrated and more ac-
countable world-class system that helps to make Ca-
nadians the healthiest people in the world.” (Novem-
ber 28, 2002 statement, p. 2).

His overall aim is “to strengthen and modernize medicare,
and place it on a more sustainable footing for the future.”
(Ibid., p. 2)

3.3.3 Sustainability of Canada’s health care system

Romanow dismisses the claims commonly repeated by cer-
tain governments and health policy analysts that Canada’s
system of health care is no longer sustainable. According to
Romanow,

“Our health care system is adequately meeting our
needs. Canada’s health outcomes compare favourably
with other countries and evidence suggests that we
are doing a good job in addressing the various fac-
tors that impact on overall health. But there is room
for improvement … particularly for Aboriginal peo-
ples and in the north.”



BAD MEDICINE: CHAPTER 3 71

He adds:

“Meeting the needs of an aging population will add
costs to our system, but these can be managed if we
begin to make the necessary adjustments now.”

Also:

“Canada’s spending on health care is comparable with
other OECD countries and we spend considerably less
per capita than the United States.” (Executive Sum-
mary, p. xxiii).

He asserts, in contrast to Mazankowski and Kirby, that
overall “Canada’s health care system has served Canadians
well and is as sustainable as Canadians want it to be.” (Ex-
ecutive Summary, p. xxiii):

“Governance involves the political, social and eco-
nomic choices that Canadians, their governments, and
those in the health care system make concerning how
the system continues to balance the health services,
health needs, and resources that make up the system.”
(Ch. 1, p. 2)

“There is no ‘invisible hand’ that silently and unob-
trusively keeps these elements in balance…. Maintain-
ing the balance is, in fact, a deliberate act of will on
the part of society.” (Ch. 1, p. 2)

“Ultimately, the question of whether and how the sys-
tem is sustained comes down to choices by those who
govern the health care system—by providers, by gov-
ernments, by administrators and by Canadians them-
selves.) (Ch. 1, p. 2)

Romanow recommends a Canadian Health Covenant to
serve as “a tangible statement of Canadians’ values and a
guiding force” for Canada’s publicly funded health care sys-
tem. (Executive Summary, p. xxiv) He outlines the five prin-
ciples that have come to define the current system: public
administration, universality, accessibility, portability, and
comprehensiveness. (Ch. 1, p. 4) He proposes that the princi-
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ple of comprehensiveness be “updated” and the principle of
portability limited to “guaranteeing portability of coverage
within Canada” (Exec. Summary, p. xxiv). A new principle—
accountability—should be added to the Canada Health Act
principles, and the scope of publicly insured services should
be expanded.

3.3.4 Expanding public health care insurance coverage to
include home care services

Romanow states that “a strong case can be made for taking
the first step in 35 years to expand coverage under the Canada
Health Act” (Ch. 8, p. 172) by including home care services.
He indicates that home care “is one of the fastest growing
components of the health care system.” (Ch. 8, p. 171) and
that a growing body of evidence indicates that “investing in
home care can save money while improving care and the
quality of life for people who would otherwise be hospital-
ized or institutionalized in long-term care facilities.” (Ch. 8,
p. 171)

The report notes that, because of the significant costs in-
volved in providing home care services, “priorities should
be placed on the most pressing needs… mental health, post-
acute, and palliative care.” It recommends coverage for
“[h]ome mental health case management and intervention
services”, “[h]ome care services for post-acute patients, in-
cluding coverage for medication management and rehabili-
tation services”, and “[p]alliative home care services to sup-
port people in their last six months of life” (Ch. 8, p. 176). It
further recommends that support, in the form of time off work
and special benefits under Employment Insurance, should be
provided to “the thousands of parents, loved ones, family and
friends that provide direct support in the home.” (Exec. Sum-
mary, p. xxxi; Ch. 8, p. 183-4)
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3.3.5 Improving timely access to services

Like the Mazankowski and Kirby reports, the Romanow re-
port emphasizes the importance of improving Canadians’
timely access to quality health care services. Echoing the other
reports, Romanow notes that this is “a serious challenge in
every province and territory. Consistently, the Commission
heard concerns from Canadians about waiting for diagnostic
tests, waiting for surgeries or waiting to see specialists.” (Ch.
6, p. 137). “Time and again,” the report notes, “the Commis-
sion heard that, when it comes to access to specific diagnostic
procedures and some surgical procedures, wait lists … and
waiting times … are too long.” (Ch. 6, p. 138)

While noting the importance of timely care from the per-
spective of citizens’ health and quality of life, Romanow also
draws attention to the negative impact long waits have on
people’s confidence in the nation’s health system. When ex-
pectations on timeliness go unmet, “Canadians’ faith in the
health care system is undermined.” (Ch. 6, p. 137). Indeed,
Romanow observes, “[l]ong waiting times are the main, and
in many cases, the only reason some Canadians say they
would be willing to pay for treatments outside of the public
health care system.” (Ch. 6, p. 137)

But Romanow differs sharply with Mazankowski and
Kirby both on the nature of the problem and proposed solu-
tions. While affirming that “the problem is not just one of
perception”, Romanow rejects the notion that “the public sys-
tem is no longer able to manage the situation (Ch. 6, p. 139).”
This view, which is reflected in the Mazankowski and Kirby
reports, “fail[s] to take into account the progress that is being
made in some jurisdictions.” (Ch. 6, p. 139) Moreover, he as-
serts, diverting patients away from the public system to re-
duce waiting times can worsen the situation:

“private facilities may improve waiting times for the
select few who can afford to jump the queue, but may
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actually make the situation worse for other patients
because much-needed resources are diverted form the
public health care system to private facilities.” (Ch. 6,
p. 139)

Romanow: ‘approach health care guarantee with caution’

Romanow considers the Mazankowski and Kirby recommen-
dations for “care guarantees” and concludes that they “should
be approached with some degree of caution” (Ch. 6, p. 144.)

Firstly, Romanow states:

“reliable methods are not available to determine what
the appropriate guarantee should be and what the
likelihood is that the health care system would be able
to meet the time limits set in a guarantee.”

They should “rely on an objective assessment of both the
capacity of the system … and the urgency of the condition
being treated. They cannot simply be pulled out of thin air
and trumpeted to Canadians as a magic bullet solution.” (Ch.
6, p. 144)

Secondly, Romanow distinguishes between life-saving and
elective procedures:

“Long waiting times for diagnosis and treatment of
life-threatening medical conditions such as cancer and
cardiac care are unacceptable. But the issue is differ-
ent for elective surgeries or services that are not life-
saving.” (Ch. 6, p. 144)

He suggests that care guarantees could have perverse ef-
fects by reducing the flexibility that provincial and territorial
health systems now have in managing elective procedures:

“That flexibility could be lost if care guarantees were
rigidly applied. It also would be unfortunate to see
the provincial and territorial health care systems
handcuffed into care guarantees for elective or non-
life-saving services that could, in practice, mean they
would have to reallocate resources away from life-
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saving surgery or treatment in order to meet the care
guarantees for other services.” (Ch. 6, p. 144)

In contrast to Mazankowski and Kirby, Romanow proposes
a straightforward, pragmatic approach for reducing waiting
times that would not involve increasing the involvement of
private, for-profit and foreign service providers in the Cana-
dian health care system.

He recommends a new federal Diagnostic Services Fund
to “provide direct support to provinces and territories” to
shorten waiting times for diagnostic services. (Ch. 6, p. 140)
These federal monies—part of “targeted funds to kick-start
needed changes in five key areas” (Romanow statement, p.
4)—should be used “on a priority basis” (Ch. 6, p. 140) to
purchase equipment and train the necessary staff and techni-
cians to make up for years of what Romanow calls “under-
investment” (Executive Summary, p. xxix). The Commission
expresses confidence that this can result in “immediate and
tangible improvements” (Ch. 6, p. 140) and could “free up
resources to be used to address pressing access problems in
other areas.” (Ch. 6, p. 140)

Romanow also proposes that wait lists be managed more
effectively. After citing examples of encouraging initiatives
that are underway to achieve this (Ch. 6, pp. 143-145),
Romanow calls on provincial and territorial governments to
begin by “implementing centralized approaches, setting
standardized criteria, and providing clear information to pa-
tients on how long they can expect to wait.” (Ch. 6, p. 138)

“Taken together, the recommended actions to man-
age waits lists should achieve three broad goals—fair-
ness, appropriateness, and certainty. Fairness means
that wait times are set on objective criteria based on
patients’ needs rather than by individual providers
or hospitals. Appropriateness means that the time
people wait is appropriate for their condition. And
certainty means that people will have a clear under-
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standing of how long they can expect to wait and
why.” (Ch. 6, p. 149)

3.3.6 Perennial debate: public vs. private

The Romanow report flags the extent to which the private
sector should be involved in health care delivery as “one of
the most contentious issues facing Canadians.” (Ch. 1, p. 6).
He characterizes the debate in the following way:

“In the face of continuing pressures on the health care
system, some argue that more private for-profit serv-
ice delivery ought to be introduced in order to bring
more resources, choice and competition into the Ca-
nadian health care system and to improve its efficiency
and effectiveness. Others argue as strongly that the
private sector should be completely excluded from
health care delivery, suggesting that private for-profit
delivery runs counter to Canadians’ values, is ineq-
uitable, and less cost-effective than public delivery in
the long run.” (Ch. 1, p. 6)

For his part, Romanow strongly endorses public, non-profit
delivery of core health care services, and this endorsement
underpins the entire report.

“[T]he Commission believes … that direct health care
services should be delivered in public and not-for-
profit health care facilities.” (Ch. 1, p. 7.)

He takes exception to claims that for-profit delivery is more
efficient than not-for-profit delivery.

“In effect, these [for-profit private] facilities ‘cream-
off’ those services that can be easily and more inex-
pensively provided on a volume basis, such as cata-
ract surgery or hernia repair. This leaves the public
system to provide the more complicated and expen-
sive services from which it is more difficult to control
cost per case. But if something goes wrong with a
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patient after discharge from a private facility … the
public system is required to provide a ‘back-up’ to
the private facilities to ensure quality care.” (Ch. 1, p. 7)

Moreover, Romanow points to “evidence from the United
States to suggest that the non-profit sector tends to have bet-
ter quality outcomes than the for-profit sector in such things
as nursing home care … and managed care organizations and
hospitals.” (Ch. 1, p. 7)

Romanow acknowledges that more needs to be done to
ensure timely access to quality services. However,

“[t]he answer … is not to look to the private sector
for solutions. Instead, governments should seek the
best solutions within the public system and ensure
that adequate resources are available and services are
accessible to all.” (Ch. 1, p. 8)

Romanow: three areas of specific concern

Having expressed strong support for public, non-profit de-
livery, the Commission identifies three threatening practices
that are currently of concern.

Firstly, Romanow expresses concern about the fact that
certain diagnostic services “are provided in private facilities
under contracts with regional health authorities or provin-
cial governments.” In particular, there is a “growing reliance
on the private provision of more advanced and expensive
diagnostics such as MRIs (magnetic resonance imaging), for
which the waiting times in the public system can be
“frustratingly long” because of underinvestment in the pub-
lic system. According to Romanow, this situation permits
“individuals to purchase faster service by paying for these
services out of their own pocket and using the test results to
‘jump the queue’ back into the public system for treatment.”
Romanow emphasizes that this violates one of the principles
of Medicare—that individuals’ financial resources should not
determine their access to services. Romanow stops short of
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calling for the elimination of private, for-profit diagnostic
service delivery. Instead, he repeats his call for increased pub-
lic investment in this area so as to remove the temptation for
individuals and health care providers “to ‘game’ the sys-
tem.”63 Furthermore, he recommends that “diagnostic serv-
ices be explicitly included under the definition of ‘insured
health services’ under a new Canada Health Act (Executive
summary, p. xi).” Such a step would curb extra-billing and
queue jumping by wealthy individuals.

A second area of concern for Romanow is the preferential
treatment received by workers’ compensation clients with job-
related injuries and illnesses. He reiterates his recommenda-
tion that governments “reconsider the current practice by
which some workers’ compensation agencies contract with
private providers to deliver fast-track diagnostic services to
potential claimants.” (Executive summary, p. xxv)

Thirdly, Romanow decries the contracting out of surgical
services such as cataract and some day surgeries. He does
not explicitly call for the end of this contracting out; rather he
notes that there is no evidence that the practice is more effi-
cient or less costly, and that expanding it could have adverse
trade treaty implications. Romanow then re-emphasizes his
vision for the existing system:

“The Commission is strongly of the view that a prop-
erly funded public system can continue to provide
high quality services to which Canadians have be-
come accustomed. Rather than subsidize private fa-
cilities with public dollars, governments should
choose to ensure that the public system has sufficient
capacity and is universally accessible.” (Ch. 1, p. 9)

Significantly, the Romanow report does not extend this
logic to many other health-related services, including some
that are widely seen as part of the Canada’s public health
care system.
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Romanow’s distinction between “direct” and “ancillary” services

In considering the privatization issue, Romanow seeks to dis-
tinguish between what he calls “direct health care services
such as medical, diagnostic and surgical care” and “ancillary
services such as food preparation, cleaning and maintenance.”
(Ch. 1, p. 6)

In a rather involved passage, Romanow bases the distinc-
tion between direct and ancillary services variously on five
criteria (Ch. 1, pp. 6-7), namely: complexity; ability to moni-
tor quality; capacity and degree of competition in the private
sector; public acceptance; and relative importance. None of
these criteria stand up to scrutiny.

• Complexity of delivered services

“Unlike ancillary services, direct health services are
very complex”

This statement misrepresents the nature of the services in-
volved. In fact, there is considerable overlap in their com-
plexity. Some direct health services are fairly simple, while
certain ancillary services are quite complex, and vice versa.
The critical point, however, is that, taken as a whole, all health
care services—surgeries, laundry services, nursing, food serv-
ices, accounting or administration—are complex to deliver
well.

• Ability to monitor quality of contracted service

“Ancillary services are relative easy to judge in terms
of quality—the laundry is either clean or it is not, the
cafeteria food is either good or it is not. Consequently,
it is relative easy to judge whether the company is
providing the service as promised.”

“…[I]t is difficult to assess … [the] quality [of direct
health care services] without considerable expertise.
Indeed, the effects of poorly provided service may not
be apparent until some time after the service has been
delivered, as in the event of a post-operative compli-
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cation. This is what most clearly distinguishes direct
health care services from ancillary services…”

Food service and cleaning services are more complex and
important than Romanow suggests. Like the effects of poorly
provided “direct” health services, the impact of food poison-
ing or the spread of SARS (see below) “may not be apparent
until some time after the service has been delivered.” It may,
in fact, be quite difficult to assess the quality of these con-
tracted services without considerable expertise. The same can
be said for other so-called ancillary health care services such
as accounting and hospital administration services.

• Capacity and degree of competition in private sector

With respect to ancillary services, “there is a greater likeli-
hood that there are competitors in the same business to whom
hospitals can turn for laundry or food services if their current
contractor is unsatisfactory.”

For direct health care services, “[i]t is …unlikely that there
would be a significant number of competitors able to offer
health care services if a given for-profit provider is unsatis-
factory. There is simply not a significant surplus of health care
administrators or providers waiting in the wings to take over
service delivery in a hospital. Thus, if services are of poor
quality, it is going to be much harder to find a replacement…”

As U.S. experience shows, expanding for-profit health care
in Canada, would greatly increase the number and capacity
of for-profit suppliers of direct health care services. This would
greatly reduce or eliminate this purported difference between
the two types of services. In fact, the limited role of private,
for-profit providers in the Canadian health system has been
the result of deliberate policy choices, not of any fundamen-
tal difference in the nature of direct or so-called ancillary
health services.

• Apparent acceptance by the public

“An increasing proportion of ancillary services pro-
vided in Canada’s not-for-profit hospitals are now
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contracted out to for-profit corporations. Canadians
seem to find this role for private sector companies
acceptable…”

The report cites no evidence in support of its implied claim
that Canadians would accept contracting out of all health care
services that are not deemed to be “direct”.

• Relative importance of delivered services

“[A] poorly prepared cafeteria meal may be unpleas-
ant, but poor quality surgery is another matter alto-
gether.”

At the root of Romanow’s distinction between direct and
ancillary services lies the notion that all direct health care serv-
ices are intrinsically more important than food services, clean-
ing services, maintenance services, accounting services, com-
puter and data management services, security services, man-
agement services and many other components of the health
care system. The recent outbreaks of SARS in Canada and
Asia demonstrate the fallacy and danger of this notion. In
Taipei, for example, the director of the Center for Disease
Control concluded that direct control of nursing aides, clean-
ers and laundry workers in hospitals should be a key part of
preventing the re-emergence of SARS. Near the height of the
outbreak, the Taipei Times quoted the director elaborating
on this point: “The SARS outbreak has revealed the impro-
priety of hospitals outsourcing these jobs.” At an outbreak in
one hospital, for example, “doctors and nurses fortunately
were not infected. However, nursing aides, who did not have
proper disease-prevention outfits, roamed freely in hospitals
and contracted the disease…. These nursing aides, cleaners
and laundry workers were not the hospitals’ formal employ-
ees. The hospitals, therefore could not efficiently manage these
workers.” In order to improve infection control, the director
recommended that all outsourced jobs be brought back un-
der the direct control of hospitals. The Taiwan Health Reform
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Foundation’s review also cited outsourcing, or contracting
out, in its analysis of the flaws in the country’s medical sys-
tem that were exposed by the SARS outbreak.64

There is no unambiguous distinction between direct and
ancillary health care services. By purporting to draw one us-
ing the criteria it does, the Romanow report invites critics to
apply the same dubious criteria to direct health care services.
While the distinction does not affect the overall logic sup-
porting non-profit delivery, it regrettably colours and weak-
ens the persuasive force of Romanow’s main argument. More
seriously, the distinction offers tacit approval to privatization
and for-profit delivery in a wide range of services that are
critical to the health care system. As noted below, both of these
results could have important trade treaty implications.

Despite drawing the unwarranted and unfortunate distinc-
tion between “direct” and “ancillary” health care services, the
Romanow report remains a strong endorsement for public,
non-profit health care services generally. Commissioner
Romanow reinforced this perspective when he released the
report:

“Forty years ago, when visionary men and women
came together to create Medicare, we had private
medicine in Canada. You paid out of pocket to receive
medical services if you could afford them, or relied
on the dole if you couldn’t. If you needed an opera-
tion, you cashed in your savings, mortgaged your
home or sold your farm so you could pay, or you sim-
ply did without. If you had the resources or good for-
tune, you were able to pay you way to the front of the
line; if you didn’t, you waited and prayed for the best.

Many of the so-called ‘new solutions’ being proposed
for health care—pay-as-you-go, user and facility fees,
fast-track treatment for the lucky few, and wait-lists
for everyone else—are not new at all. We’ve been
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there. They are old solutions that didn’t work then,
and were discarded for that reason. And the prepon-
derance of evidence is that they will not work today.

In the coming months, the choices we make, or the
consequences of those we fail to make, will decide
Medicare’s future. I believe Canadians are prepared
to embark on the journey together and build on the
proud legacy they have inherited.” (Romanow state-
ment, p. 7)

3.3.7 Electronic health records

Like the Mazankowski and Kirby reports, the Romanow re-
port emphasizes the importance of information systems. De-
liberately placing information issues near the front of his re-
port, Romanow states that:

“leading-edge information, technology assessment
and research are essential foundations for all of the
reforms outlined in subsequent chapters” of his re-
port (Ch. 3, p. 76)

Romanow recommends the establishment of “a personal
electronic health record for each Canadian” (Ch. 3, p. 76) as
“one of the keys to modernizing Canada’s health system and
improving access and outcomes for Canadians.” (Ch. 3, p.
77) He also recommends an amendment to the Criminal Code
to “explicitly prevent the abuse or misuse of personal health
information”. (Ch. 3, p. 76)

The report endorses the activities of Canada Health
Infoway, which it describes as “an independent, non-profit
corporation with responsibility for accelerating the develop-
ment and adoption of modern systems of information tech-
nology with the aim of providing better health care.” (Ch. 3,
p. 79-80). It recommends that the corporation, whose mem-
bers are the deputy ministers of health across the country,
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should “continue to take the lead … for developing a pan-
Canadian electronic health record framework built upon pro-
vincial systems.” (Ch. 3, p. 76) According to Romanow,
“Infoway is uniquely poised to provide overall leadership and
to act as a catalyst in moving forward on essential informa-
tion management and technology initiatives.” (Ch. 3, p. 80)
Significantly, the report merely alludes to the potential for
Infoway to obtain private funding, and then, when allowing
for this possibility, stating only that it should occur after gov-
ernment “discussion”:

“Further funding, if necessary, should come only af-
ter discussion by the federal, provincial and territo-
rial health ministers.” (Ch. 3, p. 80)

Elsewhere, however, the prospect for private for-profit in-
volvement is made a little clearer, when the report indicates
that health information systems is one of the areas for which
public-private partnerships may be acceptable, even given
their acknowledged shortcomings:

“Unfortunately, while P3s may cost governments and
taxpayers less in the short term, these arrangements
often cost more in the longer term.... The rental costs
charged to governments must be high enough to al-
low the private sector partner to recoup its costs and
make a profit for its shareholders. The cost of bor-
rowing is often higher for the private sector than for
governments. And P3s often have higher administra-
tion costs. Critics also suggest that the quality of pri-
vate for-profit run facilities can be lower than pub-
licly run facilities and that, in some cases, these ar-
rangements have resulted in beds being closed and
staff being reduced… This is not to say that P3s are
without a place (for example in the case of health in-
formation systems), but they are no panacea and their
use and value need to be carefully considered.” (Ch.
1, p. 30; italics added)
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Despite the importance assigned to health information sys-
tems, Romanow’s apparent support of public-private part-
nerships in the sector is not explained, and no evidence is
provided that “their use and value [have been] carefully con-
sidered.” Similarly, even though it claims information sys-
tems are one of the “essential foundations” for health care
reforms (Ch. 3, p. 76), the report does not examine the trade
treaty implications of foreign, for-profit involvement in Cana-
da’s health information systems. Such foreign involvement
is steadily increasing. Canada Health Infoway, which has a
policy of encouraging alliances, partnerships, collaborations
and joint investments with the private sector,65 collaborated
in the Alberta Electronic Health Record, the implementation
of which was announced in October, 2003 and which “is ex-
pected to form the model for provincial health records nation
wide.”66 This Infoway-supported project involves the Alberta
government and physicians, pharmacists and regional health
authorities, as well as Alberta SuperNet (which includes Bell
West and Axia SuperNet Limited); and IBM Canada. In May
2004, Canada Health Infoway announced a major partner-
ship arrangement with a U.S.-based corporation to accelerate
the development of national electronic health records. (See
Section 4.3.3)

3.3.8 Prescription drugs

The Romanow Commission argues that the costs of prescrip-
tion drugs should eventually be covered under the Canada
Health Act. The report states:

“Given the expanding role of prescription drugs in
Canada’s health care system, a strong case can be
made that prescription drugs are just as medically
necessary as hospital or physician services… How-
ever, the immediate integration of all prescription
drugs into a revised Canada Health Act has significant
implications, not the least of which would be substan-
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tial costs. Therefore, the goal should be to move in a
gradual but deliberate and dedicated way to integrate
prescription drugs more fully into the continuum of
care. Over time, these proposals will raise the floor
for prescription drug coverage across Canada and lay
the groundwork for the ultimate objective of bring-
ing prescription drugs under the Canada Health Act.”
(Ch. 9, p. 190)

In the near-term, Romanow focuses on reducing financial
barriers that prevent some Canadians from accessing the pre-
scription drugs they need and on the continuing need to im-
prove the quality, safety and cost-effectiveness of prescrip-
tion drugs.

He recommends the establishment of a “Catastrophic Drug
Transfer”—additional federal funds “to help cover the high
costs of prescription drug plans and protect their residents
against the potentially ‘catastrophic’ impact of high cost
drugs.” (Ch. 9, p. 190)

He also recommends the establishment of a new National
Drug Agency to ensure “the safety, quality and cost-effective-
ness of all new drugs before they are approved for use in
Canada” (Ch. 9, p. 190) and to review drugs and monitor their
use and effectiveness.

All three reports agree that rising prescription drug costs
present a significant challenge to the long-term sustainability
of the Canadian health care system. According to recent data
from the Canadian Institute for Health Information, pharma-
ceuticals continue to represent the fastest-growing compo-
nent of health care costs. They accounted for over 15% of to-
tal health expenditures in 2001, up from 5.8% of total health
spending in 1980.67 Like the Mazankowski and Kirby reports,
Romanow also recommends a national formulary for prescrip-
tion drugs to “provide consistent coverage, objective assess-
ments, and help contain costs.” (Ch. 9, p. 191). Unlike the other
reports, Romanow recommends a review of certain aspects
of patent protection for prescription drugs.
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Romanow asserts that “there is no empirical evidence to
suggest that Canada’s patent protection laws are responsible
for increasing drug prices (emphasis added)” (Ch. 9, p. 209).
This terse assertion is quite misleading. Drug prices in Canada
are controlled and consequently: “Prices of all drugs, and of
patented drugs alone, have continued to remain relatively
stable throughout the last half-decade.”68 Nevertheless, there
is strong empirical evidence that Canada’s patent protection
laws are a significant driver of increased spending on drugs.

As the Patent Medicines Price Review Board, the federal
government agency charged with regulating drug prices,
observed in its most recent report: “In 2001, total sales by drug
manufacturers in Canada increased by 15% to $11.5 billion.
Patentees reported total factory-gate sales of patented drugs
for human use of $7.5 billion. This represents an increase of
18.9% over sales in 2000. Patented drugs now account for 65%
of total sales, up from 43.9% in 1995. Increases in sales of drugs
have translated to increases in expenditures by public and
private drug plans and consumers.”69 Moreover, according
to the report, “The rising share of patented drugs within total
drug sales may be attributed in part to the long term effects
of increased patent protection resulting from Bills C-22 and
C-91 in 1987 and 1993.”70 In other words, Canadians are
spending more on drugs, at least in part, because of the de-
creased availability of cheaper generic drugs resulting from
changes to Canada’s patent protection laws.

Romanow does express concerns about specific practices
by the pharmaceutical industry that may have the effect of
delaying the development and approval of cheaper generic
drugs. The report spotlights the practices of “ever-greening,
where manufacturers of brand name drugs make variations
to existing drugs in order to extend their patent coverage (Ch.
9, p. 209)” as well as so-called “notice of compliance” regula-
tions that encourage peremptory law suits that delay the in-
troduction of generic alternatives even after the period of
monopoly patent protection expires. (Ch. 9, p. 209)” The re-
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port also expresses concern about the adverse potential of the
patenting of human genes, DNA sequences and cell lines and
supports calls for a federal government review of “the cur-
rent provisions of the patent law in relation to the issues of
genes and DNA.” (Ch. 9, p. 209)

3.3.9 Globalization and trade treaties

In a marked and commendable departure from the
Mazankowski and Kirby reports, the Romanow Commission
report examines the potential conflicts between trade treaties
and the Canadian health care system. It draws on a variety of
sources, including two discussion papers by prominent trade
specialists, a public policy dialogue, and a report involving a
broad consortium of Canadian academics, researchers and
organizations, coordinated by the Canadian Centre for Policy
Alternatives.71

The Romanow report emphasizes that public concerns
about the impact of trade treaties on health care are wide-
spread:

“In almost every one of the Commission’s public hear-
ings as well as the regional roundtables, concerns were
expressed by experts and citizens alike that Canada’s
health care system should be protected from the im-
pact of international trade agreements” (Ch. 11, p.
235).

It also draws attention to the ambiguity of trade treaty pro-
tections for public health. For example, in the case of NAFTA
annex II social services reservation:

“there is no clear definition of what constitutes a ‘so-
cial service’ or what determines whether a service is
established for a ‘public purpose’” (Ch. 11, p. 236).

The report notes that despite the lack of clarity about “what
is or what is not protected by the reservation under NAFTA”,
there is a “strong consensus that the existing single-payer
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monopoly of Canada’s health care system is not subject to a
challenge under NAFTA.” However, “there is some uncer-
tainty around the question of whether it protects future
changes that could be made in the health care system.” (Ch.
11, p. 237).

Romanow backs away for making an independent assess-
ment of that uncertainty, stating that “there are no clear and
definitive answers to the question of what international trade
agreements mean for Canada’s health care system.” (Ch. 11,
p. 238). However, he indicates that trade treaties should not
stifle change but recommends policymakers adopt an asser-
tive approach:

“Rather than conclude … that Canada is hemmed in
to the current system and cannot change, the more
reasonable conclusion is that if we want to expand
the range of services in the public system, it is better
to do it now while there still is very little foreign pres-
ence in health care in Canada and the potential costs
of [trade] compensation are low.” (Ch. 11, p. 238).72

Overall, Romanow highlights the importance of protect-
ing the health care system from trade treaty challenges, rec-
ommending it as one of the three key “Directions for Change”
in Health Care and Globalization. (Ch. 11, p. 233) The report
emphasizes the need for:

“[s]teps will be taken here in Canada and on the world
stage to preserve and protect Canada’s publicly
funded health care system against any potential chal-
lenges under international trade agreements.” (Ch. 11,
p. 246)

Romanow also proposes that health care imperatives
should take precedence over free trade rules. Canada should

“work with other countries, especially those in the
World Trade Organization, to ensure that when it
comes to important social policy areas such as health
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cares, all countries have the right to chart their own
course independent of international trade agree-
ments.” (Ch. 11, p. 246)

3.4 The Courchene paper

In October 2003, the Institute for Research on Public Policy
published a short paper on the Kirby and Romanow reports
by Queens University Economics Professor Thomas
Courchene. Courchene’s paper helps to dramatize some of
the fundamental differences between the Kirby and Romanow
approaches to health care reform. The paper also provides
insight into the hostility with which some proponents of pri-
vate, for-profit health care, including Courchene himself, view
Canada’s existing Medicare system.

Courchene’s main argument is that the underlying princi-
ples contained in Romanow report cannot provide for the
“successful evolution” of the health care system, whereas
those in the Kirby report can. This analysis is deeply coloured
by Courchene’s “admittedly subjective view of the likely evo-
lution of Canada’s health care system in the information era
(p. 8).” Indeed, he merely defines “success” as being in ac-
cord with his particular vision of the future. In doing so, the
paper confuses prescriptive with prospective, suggesting that
only recommendations that reinforce current trends toward
health care commercialization are viable.

3.4.1 Courchene’s analysis of the Romanow report

According to Courchene, the Canadian values or operating
principles outlined in the Romanow report

“fall well short of a blueprint for ensuring the suc-
cessful evolution of Canada’s health care system in
the information era.” (p. 8)
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“These values/principles/instruments will not … en-
sure the viability of Canada’s health care system in
the 21st century.” (p. 11)

The Romanow report’s “operating principles … do not
square well with the manner in which the health sector is
evolving in the 21st century.” (p. 14)

By contrast, according to Courchene, the “corresponding
operating principles underpinning the Kirby report are more
incentive-compatible (sic) with the dictates and the dynamism
of the information era.” (p. 19)

Relying on a single sub-section of the Commissioner’s in-
troduction to the final report, Courchene professes to distil
the essence of the Romanow report down to four “operating
principles” or “Canadian values” that, Courchene asserts,
Romanow deems “integral to Canada’s medicare system.”

These Canadian values (or CV1-4 as Courchene prefers)
are:

• “CV-1 Medicare is a moral enterprise”

• “CV-2 Prohibition of private money”

• “CV-3 Co-opt private diagnostic providers; discourage
if not prohibit private treatment providers,” and

• “CV-4: “Canada has latched on to the best approach to
health care so that experimentation with alternative ap-
proaches can be discouraged.”73

After crudely reformulating the “essence” of the Romanow
report in this manner, Courchene then unfavourably contrasts
these imputed “values” to his own personal vision of the fu-
ture of health care in the 21st century.

For Courchene, the growth of private, for-profit health care
is a key aspect of “success” in the future. This trend, he sug-
gests, is inevitable:

“[T]he future on the health front will be character-
ized by a rapid growth of innovative and specialized
diagnostic and treatment centres that will be separate
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from, although possibly aligned with, the hospital
sector…. [T]hese specialized clinics will in all likeli-
hood be privately owned and operated. The policy
issue here is not whether they should be allowed to
proliferate, but rather how they ought to be integrated
with Canada’s health care system.” (pp. 12-13)

Courchene correctly states that

“[T]he public-private integrated vision … of 21st cen-
tury health care runs directly counter to the letter and
even more so to the spirit of the Romanow Report’s
‘system based on Canadian values.’” (p. 13)

As noted, Courchene criticizes Romanow for pointing out,
quite accurately, that the majority of “Canadians view medi-
care as a moral enterprise, not a business venture (Courchene,
p. 9; Romanow, p. xx). Courchene’s retort is worrisome. On
the one hand, he argues that health care must be seen as “both
an essential social institution and a dynamic economic sector
for production, exports and employment.” (p. 12) On the other
hand, however, he goes further, stating:

“the reality is that in an information era the health
care sector will need a massive infusion of physical,
intellectual and financial capital to enable it to become
a dynamic engine of economic growth… Viewing the
health sector solely as a social policy endeavour will
almost surely guarantee that it will never receive this
requisite infusion…” (italics in original)

Also,

“If viability in the information era means that the
health care sector must transcend the social sphere, it
is a fortiori the case that it must also transcend the
vision of medicare as a ‘moral enterprise.’” (under-
lining added)

Courchene’s position is thus laid bare. He discounts the
potential for a significant “infusion of physical, intellectual
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and financial capital” into the existing health care system.
Moreover, he evidently believes that Canada’s health care
sector must in future transcend—be above or independent
of—the social sphere … and above, or independent of, moral
concerns. Even allowing for an economist’s bias, this view is
disconcertingly extreme.

Courchene goes on to castigate Romanow for supporting
measures that prevent wealthy individuals from purchasing
privileged access to covered publicly insured heath services
and preclude private insurers from insuring services covered
by Medicare (CV-2). Courchene does so without ever clearly
acknowledging that this prohibition defines Medicare’s pub-
lic health insurance monopoly or that such practices would
clearly contravene the Canada Health Act.

Courchene’s portrayal of Romanow as rejecting experimen-
tation with alternative approaches (CV-4) is risible. Obviously,
the Romanow report contains many recommendations for
reforming and renewing the Canadian health care system. The
Romanow report in no way turns its back on experimenta-
tion. It simply, after consideration of the evidence presented
to it, rejects Courchene’s preferred “radical solutions” such
as “user fees, medical savings accounts, de-listing services,
greater privatization, [and] a parallel private system”
(Romanow, p. xx, cited in Courchene, p. 11).

3.4.2 Courchene’s analysis of the Kirby report

The most valuable aspects of the Courchene paper are the
insights it provides into the aims and effects of health care
commercialization proposed in the Kirby report. Overall,
Courchene concludes that “the Kirby Report model [would
tilt] the evolution of Canada’s health care system in the direc-
tion of becoming a leading sector for employment, research,
innovation and exports.” But Courchene makes other nota-
ble points about the Kirby report.
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Kirby’s health care guarantee: promoting for-profit delivery; towards a
two-tier health care system

Courchene notes that together a health care guarantee and
the “competitive provision of insured services” would con-
stitute “fundamental departures from the status quo….”
The latter would constitute, alternatively, “a reinterpretation”
(p. 15) or

“a creative (and information-era-compatible) interpre-
tation” (p. 16) of the public administration principle
of the Canada Health Act.

He acknowledges that

“Of and by itself, the [Kirby] health care guarantee
could prove to be very expensive indeed…” (p. 16)

Courchene also alludes to the coercive nature of the pro-
posed health care guarantee, where the potential expense of
foreign treatment would spur increases in private, for-profit
delivery of diagnostic and treatment services within Cana-
da’s publicly funded health care system:

“Allowing competitive provision of diagnostic and
treatment services is absolutely essential to the work-
ing of the Kirby Report’s health care guarantee, if for
no other reason than domestic private provision is for
a variety of reasons … likely to be considerably less
expensive than resorting to treatment in the US.” (p.
18)

In fact, according to Courchene, this proposal could lead
to the development of a genuine two-tier health care system.

“[T]he requirement in the Kirby Report model for a
‘residual supplier’ to accommodate the demand aris-
ing from breaching a health care guarantee may well
ensure that some version of a parallel private system
will develop.” (p. 18-9)
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Kirby effects: Reduced wages and benefits for health care workers, fewer
public sector workers

Courchene’s paper indicates that the purported cost-effective-
ness of private diagnostic and treatment centres would de-
pend in part upon “greater flexibility in terms of employment
relations and professional practices.” (p. 12-3) This claim is
later repeated:

“The deliberate introduction of competition between
public and private service providers within the pub-
licly funded system “will generate important cost sav-
ings” in part because of “more flexible employment
relations [and] … more flexible professional practices/
procedures…” (p. 18)

Courchene quotes Kirby elaborating on this point in a
speech that he delivered in May, 2003:

“Moving toward service-based funding will eliminate
much, if not all, of [the]wrangling [between health
care institutions and governments] since the govern-
ment will no longer be involved in the micro-man-
agement of hospital budgets. Amongst other things,
this could contribute to a significant downsizing of
provincial health care bureaucracies.” (p. 17)

In other passages of the same speech (which Courchene
does not quote), Kirby makes the point more broadly:

“[S]trengthening the role of the regional health au-
thority—the ‘middleman’—would effectively break
up the existing supply-side monopoly and allow for
greater supply-side competition within the publicly
funded health-care system.”

“Health care, as it is presently structured, has given
certain groups excessive, indeed virtual monopoly,
power over the delivery of what is, after all, an essen-
tial service, health care.”
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Ultimately, the most valuable aspect of Courchene’s paper
may be how it elucidates some of the impacts that would re-
sult from the Kirby report’s recommendations to fundamen-
tally restructure the Canadian health care system. Probing
beneath Kirby’s carefully worded recommendations,
Courchene recognises a fellow-traveller, who by creating “in-
ternal markets at the core of its design and delivery mecha-
nism, means that the Canadian health care system would have
the ability to evolve from within (p. 19, emphasis in the origi-
nal)” to fit Courchene’s own harsh vision of 21st century Ca-
nadian heath care.
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CHAPTER 4

Hazardous mixture:
trade treaties and health

care reform proposals

4.1 At odds: Trade treaty principles and
Medicare principles

MODERN TRADE TREATIES ARE BASED ON the promotion of
freer flows of goods, services and investments, which is
achieved primarily by constraining and re-directing the regu-
latory ability of governments. By contrast, Canada’s health
care system is designed to provide health care services to all
citizens on the basis of need rather than the ability to pay,
which is achieved by deliberately constraining and, in cer-
tain instances, prohibiting the operation of market forces.
These two principles—one primarily commercial, the other
public—are at odds. Moreover, the potential for discord be-
tween the two is growing as governments expand the scope
of trade treaties and increasingly commercialize health care
services.
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Far too often, this rising conflict between free trade and
health care priorities escapes public scrutiny. Sometimes, as
in the case of the Mazankowski and Kirby reports, the con-
flict is not considered and its practical significance to health
care reform never discussed. In general, the issue receives
diverse treatment. For instance, the conflict may sometimes
remain unrecognized, or be misconstrued. Some observers
may mistakenly assume that public health and trade policy
are fully compatible. Others may incorrectly presume that
health care policies are beyond the reach of trade treaties. Still
others may focus attention almost exclusively on the perceived
importance of global commercial interests, and play down
the significance of citizens’ public health priorities. Some ana-
lysts appear to confuse the process of increased global eco-
nomic integration with the particular kinds of rules that are
found in modern trade treaties, as if the international legal
norms that shape globalization were beyond debate. And oth-
ers, perhaps unconsciously, may fatalistically assume that the
current generation of trade treaty rules will inevitably
supercede other social priorities, no matter how critical those
priorities may be.

In assessing proposals for health care reform in Canada, it
is necessary to consider the underlying clash of principles and
to analyze its practical effects. Which types of health care pro-
posals would most expose citizens and their governments to
challenge under trade treaty rules? Which approaches would
minimize the risk of these trade treaty challenges? What
changes to trade treaty obligations and negotiating objectives
are needed to avoid future conflict? Of what other practical
significance is the growing conflict between trade treaty rules
and health care reform, now and in the future?
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4.2 Flashpoints in the health care reports

There are a number of recommendations contained in the
three health care reports that, if implemented, would consti-
tute areas of particular conflict—“flashpoints”—between
trade treaty rules and public health care imperatives. All of
the reports contain some recommendations that would in-
crease the likelihood of future trade challenges. However, the
Romanow report stands in stark contrast to the others; it is
the only report to have examined the trade issue, and imple-
menting its most important recommendations would gener-
ally reduce trade treaty vulnerabilities now and in the future.
The Mazankowski and Kirby reports, on the other hand, both
recommend changes that would sharply increase the risk of
trade challenges.

Overall, increased involvement by foreign corporations in
the Canadian health care system increases the potential for,
and vulnerability to, challenges under trade treaty rules. This
development, if left unchecked, poses one of the greatest risks
to Medicare and to the success of future health care reform in
Canada.

4.2.1. Public-private partnerships (P3s)

Commercializing health care is a key theme of the
Mazankowski and Kirby reports. As discussed above, imple-
menting their recommendations would entail a significant
expansion of private, for-profit health care delivery. Curiously,
despite the attention that public-private partnership propos-
als have attracted in recent years, neither report dwells on
them. No concerns are raised about these types of arrange-
ments, and both reports provide implicit support for the con-
cept. For example, the Mazankowski discussion of regional
“care groups, ” while not advocating public-private partner-
ships specifically, could readily conform to, and is strongly
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suggestive of, a joint public-private arrangement for facili-
ties and an intermingling of public and private, for-profit serv-
ice delivery. So too is that report’s proposal for the various
aspects of the health care system to be “unbundled.” Simi-
larly, Kirby promotes devolving authority to regional authori-
ties and increasing competition in health care—both of which
imply a supportive environment for public-private arrange-
ments.

The Romanow report raises important concerns about pub-
lic-private partnerships. He notes that they “often cost more
in the longer term”—due to higher rental costs, higher cost of
borrowing, and higher administration costs—and have been
criticized for providing lower-quality services. He concludes
that P3s “are no panacea and their use and value need to be
carefully considered.” (p. 30)

A public-private partnership can be defined as an arrange-
ment between the public and private sector for the purpose
of delivering a project or a service that is traditionally pro-
vided by the public sector. There are many models of P3s,
and the degree of private sector involvement may vary widely.
At one end of the spectrum, for example, public assets may
be privatized, or turned over to the private sector. Similarly,
services traditionally delivered by public employees may be
contracted out for delivery by private, for-profit corporations.
Other arrangements involve the private sector in operating
and maintaining publicly-owned facilities; designing, build-
ing, financing and operating new facilities under long-term
leases; or financing, building owning and operating a facility
or providing a service for a specified time or in perpetuity.
All of these arrangements involve differing degrees of ac-
countability, control and financial risk.74

P3s in health infrastructure

The Romanow report appears to offer support for public-pri-
vate partnerships in health information systems but, as indi-
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cated above, this support is limited and the reference some-
what oblique. The Mazankowski report is more explicit, rec-
ommending governments and health authorities consider P3s
as one of the alternatives to developing or purchasing the in-
formation technology that would be necessary for electronic
health care cards. Kirby clearly supports a public-private part-
nership in information technology, which in the report is con-
sidered a key aspect of health care infrastructure. In particu-
lar, the Kirby report focuses on developing a national system
of electronic health records. This proposal has been advanced
by a private, not-for-profit corporation, known as Canada
Health Infoway Inc, whose corporate members are deputy
ministers of health, and whose board of directors have di-
verse (often private health industry or information technol-
ogy) backgrounds. The Kirby committee underlines its en-
thusiasm for the corporation’s work, and recommends that
the federal government provide it additional financial sup-
port. In addition to this increased federal funding, Kirby as-
serts that an electronic health record system would “require
… partnerships with the private sector”.

The new federal Liberal administration under Prime Min-
ister Paul Martin provided $100 million to Canada Health
Infoway in March 2004, and Infoway subsequently announced
an arrangement with Chicago-based Initiate Systems, Inc.
“aimed at accelerating the development of Canada-wide elec-
tronic health records.” (See Section 4.3.3)

Public-private partnerships raise important health policy
concerns. Four prominent economists and a former director
of audit operations with Canada’s Auditor General recently
characterized P3 hospitals as “a serious threat to the public
health care system.”75 In their crisp analysis, the authors criti-
cize P3 hospitals on the basis of increased cost, diminished
public accountability, and a deterioration of the quality and
extent of universal service. They conclude:
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“When properly accounted for, it is clear that public
ownership and not-for-profit administration will cost
provincial taxpayers less, and result in hospitals that
more clearly operate in the interests of patients and
in accordance with the requirements and criteria of
the Canada Health Act.”

The involvement, including through various forms of P3s,
of private, for-profit corporations in health care administra-
tion and information management raises other important con-
cerns about privacy and democratic accountability.76 Despite
these concerns, contracting out health information systems is
increasingly common, and many for-profit corporations an-
ticipate hefty profits.

According to a recent article in the Financial Times of Lon-
don,77

“In the UK, the National Health Service has just signed
10-year contracts worth more than £5.5bn to provide
electronic patient records, e-booking, e-prescribing
and electronic ordering of tests, in what is arguably
the world’s biggest civil [information technology] pro-
curement—one that will cover all 50m patients in
England and 1m staff. The programme should also
see digital images replace x-ray film, making consul-
tation on a patient’s condition possible remotely.”

“Computer giants such as International Business Ma-
chines [IBM], SAP, Hewlett-Packard and Dell, and
niche software specialists such as Cerner of Kansas
City and Eclipsis of Florida, all want a share of what
is expected to be a very large market. ‘This is the next
big thing,’ says Tom McCausland, president and CEO
of the US division of Siemens Medical Systems, a
leader in healthcare technology.”

“’We are looking at an area where you will find about
10-20 per cent growth,’ estimates Neil de Crescenzo,
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healthcare industry leader at IBM Business Consult-
ing Services. ‘What we have seen so far is just the be-
ginning.’”

Critically, for the purposes of this book, P3s—not just in
information technology but in other health areas—raise seri-
ous trade treaty problems.

Since public-private partnerships are a specific form of
health care commercialization, P3s suffer from most of the
trade problems that have already been considered. Because
they can span almost the entire range of health care services,
P3s represent the potential for foreign corporations to use
trade policy rules to distort key aspects of Canadian health
care policy.

For example, under domestic laws, governments must sat-
isfy rigorous legal requirements that protect the rights of both
parties whenever they cancel contracts with private service
providers for inadequate service or other legitimate public
reasons. Trade treaty rules, particularly NAFTA investment
provisions, are biased towards the rights of the foreign inves-
tor, requiring governments to provide affected foreign cor-
porations financial compensation for measures that are
broadly defined as expropriation. P3s could encompass most
health sectors, including information systems, hospital con-
struction, hospital ownership and investment, the ownership
and investment of other health care facilities and other infra-
structure, and even the management and day-to-day opera-
tion of health care facilities and entire systems. In each of these
areas, to the extent that P3s would entail increased involve-
ment by foreign corporations, trade rules make canceling these
arrangements more expensive and difficult than would oth-
erwise be the case. Trade treaties therefore shift much of the
risk of failed P3s to governments, in effect insuring the pri-
vate partners at taxpayer expense.

P3s in areas covered by trade treaty rules would also con-
strain governments’ ability to maximize local, regional or
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national benefits, or achieve other social goals, for example,
by favouring domestic non-profit providers, negotiating per-
formance requirements, or enforcing quantity-based quotas
and restrictions. All of these conditions, which in theory can
be written into P3 agreements to make them more palatable,
are disallowed by trade and investment treaty rules.

Finally, where governments choose to contract for services
(rather than providing them directly) adopting a traditional
procurement model—where governments purchase and pay
for the required services directly—usually provides the great-
est clarity and protection under trade treaties. For example,
Canadian provincial and local government procurement is
not covered under the NAFTA or the WTO Agreement on
Government Procurement. Structuring a service contract as a
procurement therefore minimizes trade treaty entanglement.
But most P3s do not follow a standard procurement model.
Consequently, there are strong arguments that they are sub-
ject to the investment and services, rather than the procure-
ment, rules of the NAFTA and the GATS. This greatly increases
the risk of trade treaty challenge and of governments facing
fines or trade sanctions for the breach of trade treaties with
regard to the operation, management or termination of a P3.

Under trade treaties, P3s thus have the potential to dimin-
ish governments’ regulatory ability in vital areas of health
care policy, to shift risk from the investor or service provider
to the public, and to increase costs through trade fines or sanc-
tions.

4.2.2 Reducing the scope of public insurance coverage

The Mazankowski approach would almost certainly lead to
the expansion of private health care insurance and a retrench-
ment of the existing public insurance system. Under the
Mazankowski recommendations, the list of publicly-insured
health care services would either be frozen at its current level
or reduced. An expert panel would determine what services
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should be removed from the public insurance system.78

Moreover, the Mazankowski approach to public insurance
coverage for most new treatments, services or drugs would
preclude an expansion of the public insurance system. New
services would be covered only if there were sufficient exist-
ing revenues to cover the costs or if other services were re-
moved from the list of publicly-covered services. The report
explicitly envisions the removal of services and treatments
from the list of publicly-insured services, noting that citizens
would pay for these privately, in part through private sup-
plementary insurance.

This approach would have a number of trade treaty impli-
cations.

Firstly, any reductions in public health insurance coverage
would be difficult and expensive for future governments to
reverse. The Government of Canada has listed health insur-
ance as one of its GATS specific commitments, and GATS
National Treatment and Market Access rules therefore apply
in this sector.79 As a result, bringing de-listed services back
within the universe of publicly-insured services could cause
foreign service providers whose commercial opportunities are
adversely affected to pressure their home government to
mount trade challenges against Canada.

Individual foreign investors could also be expected to use
NAFTA’s controversial investor-to-state dispute settlement
process to mount direct challenges against re-insuring health
care services under the public insurance system. These in-
vestors could seek financial payments as compensation for
what under NAFTA rules is broadly considered expropria-
tion of their for-profit insurance business.

Secondly, de-listing health care services from the universe
of publicly-insured services would make it more difficult to
regulate aspects of privately-insured services within Canada.
Canada’s existing GATS commitments in Market Access mean
that Canadian governments are precluded from limiting the
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numbers of insurance suppliers for these services, for exam-
ple, or the number of offices a foreign supplier is permitted
to have in any region, or limits on the involvement of foreign
investors. Canada’s National Treatment commitments, which
apply to subsidies, would also prevent the possibility of tar-
geting subsidies to domestic insurance co-operatives, non-
profit insurers, or domestic for-profit insurance suppliers of
the de-listed services.

Thirdly, shrinking the universe of publicly-insured serv-
ices would reduce the effectiveness of existing protections
against certain trade treaty rules. For example, NAFTA’s so-
cial services exclusion (Annex II-C-9) provides only limited
protection. It allows Canadian governments to adopt or main-
tain otherwise-inconsistent health care measures only to the
extent that they are “social services established or maintained
for a public purpose”. As noted in the CCPA consortium re-
port,80 there is sharp disagreement about the scope and effi-
cacy of this safeguard. However, while the protection that the
II-C-9 exclusion now affords remains unclear, its ability to
shield Canadian health care measures from NAFTA rules
would be diminished by the Mazankowski proposals. Reduc-
tions in the number and scope of publicly-insured services
would shrink the universe of health care services that are pro-
tected by virtue of them being “established or maintained for
a public purpose.”

Finally, it should be noted that Canada’s GATS commit-
ments undeniably apply to private health insurance. Canada
has listed “life, accident and health insurance services” as
covered services in its GATS schedule.81 This means that for-
eign health insurers are guaranteed full access to the Cana-
dian private insurance market and to any advantages, includ-
ing subsidies, provided to Canadian private insurers. It also
means that if Canada expands its public health insurance sys-
tem, that it is required by the GATS to compensate other WTO
members for their lost market access.82 This compensation
takes the form or “adjustments” in Canada’s schedule (not
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monetary compensation as under the NAFTA investor-state
dispute system), but if adjustments cannot be successfully
negotiated, then Canada could face trade sanctions from other
WTO member governments. Obviously, the greater the de-
gree of foreign penetration of the Canadian health insurance
market, the higher the level of compensation or sanctions that
Canadians could ultimately face.83

4.2.3 Expanding private for-profit delivery of
publicly-insured services

For the Mazankowski commission, contracting public insur-
ance coverage would be only the first step in restructuring
the Canadian health care system. Mazankowski also proposes
sharp increases in private delivery of those health care serv-
ices that remain within the public insurance system. Instead
of providing health services, governments’ primary role
would be reduced to setting health policy and allocating fund-
ing. Regional health authorities would deliver or contract with
private, for-profit and private, non-profit corporations and
agencies for the delivery of a full range of publicly-insured
services. The Mazankowski approach would open the door
to for-profit foreign companies or their affiliates to become
directly involved in most or all publicly-insured health care
services.

The Kirby report also proposes diminishing government’s
role to system governance, policy setting and funding, with a
new focus on market-based devolution of authority. The re-
port recommends funding be service-based largely because
this would allow the government, as funder, to be neutral on
the issue of whether health-care institutions are publicly
owned or owned by private not-for-profit or for-profit organi-
zations. Though the report does not emphasize the point, it is
significant that service-based funding would also be neutral
on the issue of whether services are publicly delivered or con-
tracted out to private—including foreign—service suppliers.
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Kirby explicitly promotes increased private delivery of some
publicly-insured services, including day surgery and long
term care, on the basis that this would enhance competition
with public service providers.

In accordance with the report’s theme of increased compe-
tition, it is noteworthy that Kirby’s proposal to expand pub-
lic insurance to include home care envisions private delivery.
The expansion of the scope of public insurance coverage
would thus come at the cost of consolidating and facilitating
private, for-profit delivery—including by foreign affiliated
suppliers—in the new publicly-insured services.

The Romanow report advocates strongly for public, non-
profit delivery of core health care services, and expresses con-
cerns about increases in the private delivery of publicly-in-
sured services including certain diagnostic and surgical serv-
ices. Romanow’s position is based on his underlying vision
of the health care system providing timely access to quality
health care services as a right of citizenship. However, the
report also notes that public, non-profit delivery has the added
benefit of reducing the risks of successful trade treaty chal-
lenges. As noted above, the Romanow report draws a dis-
tinction between “direct” and “ancillary” health care serv-
ices. In doing so, the report lends tacit approval to increased
privatization, commercialization and for-profit delivery—
presumably including by foreign suppliers—of a significant
range of important health care services. As noted in Chapter
3, these services could include food services, cleaning serv-
ices, laundry services, maintenance services, accounting serv-
ices, computer and data management services, security serv-
ices, accounting services, management services and many
other components of the health care delivery system that are
vital for high-quality health care.

Expanding for-profit service delivery, which would in-
crease the degree of foreign involvement in the Canadian
health care system, would have several important trade treaty
implications.
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Increased for-profit health care delivery reduces the effectiveness of
existing, and future, protections for health care under current trade
treaties.

The NAFTA Annex I general reservation permits provin-
cial, territorial and local governments to maintain existing
health care measures that do not conform to certain NAFTA
rules. The treaty only permits changes to those measures that
increase their conformity with NAFTA rules. Once such a
provincial non-conforming measure—ensuring non-profit
delivery of diagnostic lab services or cataract operations, for
example—is changed so as to be more NAFTA consistent,
protection for the original measure is lost forever. Increased
commercialization thus permanently reduces the number and
types of existing health measures that remain protected from
the full force of the treaty.

As noted above, NAFTA Annex II-C-9 provides protection
for future government measures against certain NAFTA obli-
gations. This Annex protects otherwise NAFTA inconsistent
health measures that are deemed to be “social services estab-
lished or maintained for a public purpose.” Some analysts
maintain that this safeguard is sufficiently broad to protect
services that are publicly-funded, whether they are delivered
publicly or privately. Others assert that the Annex protects
publicly-insured services. Still other analysts have expressed
concerns that this crucial reservation may be interpreted nar-
rowly, exposing health care measures that disadvantage for-
eign private interests to successful challenge under NAFTA
rules.84

Despite the wide range of views about the efficacy of the
protective annex, several observations can be made with con-
fidence. It is clear that the scope of this protective provision
remains undefined, untested and controversial. Also, critically,
increasing private delivery of publicly-insured services shifts
the character of such services along the spectrum from those
provided for a “public purpose” towards those provided for
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a “private purpose,” which are fully subject to applicable
NAFTA rules. Finally, it must be acknowledged that in the
event of a dispute, the scope of the Annex in any particular
case will ultimately be determined not by governments but
by appointed NAFTA arbitral panelists.

Increasing private delivery of publicly-insured services
could also reduce the effectiveness of parallel protections in
the GATS. The key GATS “governmental authority” exclu-
sion purportedly protects measures pertaining to services
“supplied in the exercise of governmental authority.” But this
protection applies only to services that are provided neither
on a commercial nor a competitive basis. Increasing private
delivery of publicly-insured services, arguably opening the
services to commercialism or competition, would thus make
it far more difficult, if not impossible, for governments to sat-
isfy these criteria. Specifically, even services that continue to
be provided publicly on a non-commercial basis, may be
deemed to be “in competition with” a newly-commercialized
“like” service. In this indirect way, commercialization could
lead to the loss by publicly-delivered services of any protec-
tion the “governmental authority” would otherwise have af-
forded. The proliferation of private health care delivery could
thus greatly increase the number and types of health care serv-
ices falling within the scope of the GATS.

Increasing for-profit health care would increase foreign corporations’ stake
and influence in the Canadian health care system and trade policy-
making.

As the number of for-profit health service suppliers increases,
so too would foreign, for-profit service providers, of which
most would be large transnational corporations. Many of these
new entrants into the Canadian system would likely be U.S.-
based and have longer experience in for-profit health care,
deeper pockets and other “comparative advantages” over
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their Canadian for-profit counterparts and, especially, Cana-
dian not-for-profit health service providers. They would also
gain influence as “stakeholders” in Canadian health policy-
making and, of direct relevance to this analysis, in health-
related trade policy.

Trade treaty rules make reversing increases in for-profit health care
delivery much more difficult and expensive.

Under the NAFTA, U.S. investors and service suppliers would
acquire certain investment rights that are not enjoyed by Ca-
nadian investors or service suppliers. In particular, if future
Canadian governments took steps to reverse health care com-
mercialization by returning services to the public or not-for-
profit sector, U.S. investors could mount investor-to-state chal-
lenges, claiming financial compensation for what they would
assert, using the NAFTA definition, to be expropriation. Even
if the Canadian measures were non-discriminatory, treating
Canadian and American firms alike, the Canadian govern-
ment would still face an increased risk of compensation
claims. The increased complexity and financial liability caused
by NAFTA investment rules would thus make it far more dif-
ficult and expensive to reverse health care commercialization.

Similarly, under the GATS, any health-related services that
a future Canadian government decided to subject to the trea-
ty’s national treatment and market access rules would entitle
foreign providers to receive the same subsidies as their Ca-
nadian counterparts. Subsequently retracting such a benefit
from foreign firms could cause the companies’ home govern-
ments to mount GATS challenges to such discriminatory treat-
ment. To reiterate, the more involved foreign investors and
service providers become in the health care system the more
difficult and costly it will be, in future, to limit or reverse the
trend toward commercialization — no matter how pressing
or legitimate the underlying public policy purpose.
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4.2.4. Expanding private for-profit delivery of services that are
not publicly-insured

The Mazankowski report proposes moving away from pub-
lic funding towards a system that relies more on private fund-
ing for privately-delivered services. It forcefully recommends
“diversifying” health care funding sources away from gen-
eral taxation—that is, away from the single, publicly funded
health insurance system. As noted above, the report recom-
mends breaking up what it terms a “public monopoly” in fa-
vour of greater private sector involvement and private sources
of funding. The latter would not be limited to user fees, vari-
able premiums, new health care taxes and medical savings
accounts, but would extend to allowing privately funded and
delivered health services and expanding private supplemen-
tary health insurance coverage and indeed “private insur-
ance.” The report does not rule out, but rather appears to fa-
vour, “a privately funded and privately delivered health care
system [which] provide[s] the most choice.”

The Kirby report generally avoids considering the issue of
privately funded and delivered services. Instead, it empha-
sizes the importance of public funding to be provided with-
out regard for whether services are publicly or privately de-
livered.

The Romanow report repeatedly emphasizes the funda-
mental importance of publicly-delivered, not-for-profit health
care facilities and “direct” health care, but leaves the door
open for private delivery and insurance for other health-re-
lated services.

The expansion of privately funded and delivered health
services, and the increased foreign involvement that would
result, would have several trade implications.

As noted above, trade treaty rules make it far more chal-
lenging for governments to bring or return private health care
services involving foreign suppliers within the public sphere.
For example, expanding the public insurance system to cover
post-acute home care services as recommended by Kirby and
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Romanow, would be rendered more complicated by a rapid
spread of U.S.-based corporations involved in supplying or
administering these services. The heightened threat of
NAFTA-based compensation cases could also frustrate Ca-
nadian government efforts to ensure that these services were
publicly-provided, or supplied on a not-for-profit basis. The
more foreign corporations become involved in a proliferation
of private health care services, the more difficult and expen-
sive these types of initiatives would become, no matter how
urgent and legitimate the public need.

The proliferation of privately delivered and funded serv-
ices with foreign involvement could also reduce the scope of
existing and future trade treaty protections for health care.
These services would almost certainly lie outside the scope
of the protection afforded by NAFTA Annex II-C-9, as arbitral
panels would likely reject claims that they were “social serv-
ices established or maintained for a public [as opposed to a
private] purpose.” Thus, in these service sectors, NAFTA
grants foreign investors the right to mount investor-to-state
challenges to demand compensation for harm allegedly
caused by Canadian government measures affecting these
service sectors. Increased private, for-profit health care in
Canada paves the way for increased involvement of U.S. or
Mexican corporations and investors. NAFTA’s investment
provisions consolidate this process, effectively rendering such
increasing foreign presence in the Canadian health care sys-
tem almost a “one-way” street.

Under the GATS, the spread of privately funded, privately
delivered health-related services—whether or not they were
previously publicly-insured—could result in an unanticipated
expansion of the reach of the WTO services treaty. Such serv-
ices, which are clearly “commercial,” would obviously not
reside within the purported safety of the GATS “governmen-
tal authority” exclusion and so would be subject to all appli-
cable GATS rules. But there is a more subtle and ominous
effect of commercialization. It is well understood that com-
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mercial health care services are by definition unprotected by
the exclusion. However, certain non-commercial public serv-
ices may also be unprotected. Wherever public, non-commer-
cial services are deemed to be “in competition with” those
commercialized for-profit services, these publicly-supplied
services cease to be shielded by the GATS “governmental
authority” exclusion. The exclusion does not apply to serv-
ices that are provided “in competition with one or more serv-
ice suppliers.”85 Thus even services that continue to be pub-
licly-delivered on a non-commercial basis could lose their
excluded status merely as a result of being deemed to be in
competition with a commercial service. In other words, com-
mercializing health care services could drag related public,
non-commercial services out of the protective governmental
authority “lifeboat” where these services may otherwise have
remained safe from GATS rules.86 Thus, increasing private,
foreign-affiliated, for-profit health care has the potential to
indirectly extend the reach of the GATS even deeper into the
heart of the Canadian health care system.87

4.2.5. More private for-profit health care delivery: Market-based
devolution; health care guarantee; care groups

Both the Mazankowski and Kirby reports contain recommen-
dations that would increase the role of private health care
delivery in a variety of ways, and that would likely entail
increased involvement of foreign for-profit providers in Cana-
da’s health care system. As we have seen, it is this foreign
involvement that has particularly significant trade treaty im-
plications.

Devolving health care decision-making to regional authori-
ties is a central theme of the Mazankowski and Kirby reports.

Mazankowski proposes that regional health authorities be
allowed to contract out many health services, including pri-
mary health care, to physicians, labs, private surgical facili-
ties, clinics, and groups of health care providers that operate
on either a not-for-profit or for-profit basis. While
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Mazankowski suggests that most of these contracted pri-
vately-delivered services would be publicly funded, the re-
port does not rule out privately-funded, privately delivered
services. As noted above, implementing these recommenda-
tions would open the door to foreign, for-profit corporations,
established as what Mazankowski calls “care groups,” becom-
ing directly involved in nearly all aspects of the health care
system.

For Kirby, devolution is linked to service-based funding
and the introduction of “internal markets.” While more ob-
lique than the Mazankowski report, the Kirby recommenda-
tions would also open the door to increased involvement by
foreign, for-profit corporations operating in Canada or offer-
ing cross-border health care services from the U.S. or else-
where.

Foreign involvement in Canada’s health care system would
also increase as a result of the proposal, contained in both
reports, of a health care guarantee. Those individuals who
did not receive treatment within a specified time would ob-
tain treatment in another region, province or country and the
costs would be charged to the patient’s home region. Foreign-
based providers—especially those based in the U.S.—would
be direct beneficiaries of this system, and could initially ex-
pect increasing business. Perversely, meeting the increased
costs of U.S. service providers would make it even more dif-
ficult for cash-strapped regional authorities to meet the guar-
antee and more likely to face paying for foreign-supplied serv-
ices in the future.

In each of these cases, the growth in foreign involvement,
coupled with the NAFTA and GATS obligations noted above,
would make the underlying policies of commercialization far
more difficult to reverse.

However, the implications are even broader. As Courchene
astutely implies, the high-cost-for-foreign-services dilemma
would likely trigger the expansion of private, for-profit de-
livery of diagnostic and treatment services within Canada,
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because this would be much less expensive than resorting to
treatment in the U.S.. Once again, however, this development
would entail increased involvement by foreign-affiliated serv-
ice corporations operating in Canada and foreign investors
in domestic “residual suppliers” of health services. Such pri-
vate health care suppliers operating on a for-profit basis would
almost certainly fall outside the protection of the NAFTA
health care reservations, entitling US corporations to estab-
lish in Canada and requiring governments to accord them
non-discriminatory treatment.88

Both the Mazankowski and Kirby reports point to the in-
creasing potential for two-tier health care—private insurance
for privately-delivered services—in Canada. As previously
noted, Kirby claims to “passionately hope” that such a paral-
lel system will not develop as a result of a court challenge.89

At the same time, however, his committee’s recommendations
would increase pressure for the development of just such a
system. More directly, the Mazankowski report suggests that
private “supplementary” health insurance could provide one
way for individuals to compensate for a decreasing scope of
public health insurance coverage. Such a two-tier health care
system would, of course, entail a steady encroachment by U.S.
and other foreign for-profit insurance firms and service pro-
viders into the very heart of the Canadian health care system.
Yet again, applicable NAFTA and GATS rules would render
this growing foreign intrusion very difficult and expensive
to reverse.

4.2.6. Telehealth

All three reports hail the positive impact that recent techno-
logical advancements could have on health-related informa-
tion systems or in providing certain services in remote com-
munities. These developments are unquestionably significant
— not least because they offer the potential to overcome some
of the many challenges that the nation’s huge land area pose
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to the health care system, such as servicing remote communi-
ties. However, the reports’ apparent faith, for example, that
the development of electronic health records will be a major
factor in improving the health care status of citizens seems
misplaced, bordering on naïve or even disingenuous.90 Also,
none of the reports examine how such technological devel-
opments can complicate, or impair, governments’ ability to
regulate in the health care area. Significantly, from the stand-
point of this study, neither do the reports consider the poten-
tial trade implications of such technology-driven develop-
ments. For example, telecommunications advances provide
the opportunity for:

• specialists to interpret x-rays, ultrasound, echo cardio-
gram and other diagnostic tests remotely;

• specialized organizations to provide on-line education
and training to prospective health care workers at all
levels;

• doctors and other health care professionals to provide
one-on-one consultations by telephone or video link;

• distant computer and information service providers to
maintain, store, manage, analyze and market data and
information concerning patients’ health records, treat-
ment efficacy, and facilities’ financial records.

A growing number of vital aspects of the Canadian health
care system can be delivered remotely and, significantly, could
be obtained from U.S. or other foreign, for-profit corporations.
Under trade treaty rules, these electronic services are likely
to be seen as equivalent, or “like”, the respective services that
are provided face-to-face. The increased use of telehealth and
“e-services” thus has the potential to inject commercial pri-
orities, foreign influence and trade treaty provisions directly
into the health care system. By further reducing the scope of
existing NAFTA and GATS protections for health care meas-
ures, such services could also expand the range of health care
services to which these and subsequent trade treaty rules
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apply. Under existing trade treaties, a rapid expansion in the
use of electronic services provided by foreign commercial
providers could further restrict governments’ ability to regu-
late in the public interest and could increase the prospects of
foreign for-profit service providers in the Canadian health
care system.

4.3 Unsafe practices: current health policies
that increase trade treaty risks

The trade treaty problems linked to the Mazankowski and
Kirby recommendations are far from academic. Since the re-
ports were published, health care commercialization has
steadily increased throughout Canada—often with foreign
involvement—eroding the expression of public values Medi-
care represents, and incrementally allowing trade treaty rules
to narrow governments’ options for future health care reform.

4.3.1 Provincial approaches

The Romanow report specifically warns against a growing
reliance on private delivery of diagnostic services, preferen-
tial treatment received by workers’ compensation clients, and
the contracting out of cataract and other surgical services.
Regrettably, these practices continue throughout the country
and foreign companies such as Sodexho, Compass, Aramark
and Carillion are increasingly involved in delivering con-
tracted services (see Section 4.3.4 below). Also, while the
Romanow and Kirby report call for the public insurance sys-
tem to be expanded, the Government of Alberta is explicitly
pursuing the Mazankowski scheme of de-listing services, a
regressive example that British Columbia is imitating. Alberta
Premier Ralph Klein has specifically stated that his govern-
ment is prepared to violate the Canada Health Act and that it
is preparing for a “firestorm.”91 Late in 2003, the B.C. gov-
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ernment introduced legislation to ban extra billing at private
clinics and comply with the Canada Health Act. After passing
the bill, Premier Gordon Campbell failed to give it legal ef-
fect by proclaiming it. This followed an outcry from owners
of private health care clinics92 and the installment of Prime
Minister Paul Martin.93 Both Alberta and B.C. are further cor-
roding Medicare’s sustainability by supporting for-profit de-
livery of publicly-insured services. The British Columbia gov-
ernment adopted extreme legislation to override existing
public service contracts, deliberately facilitating the privati-
zation of formerly publicly-delivered services. More recently,
it legislated health care workers back to work, while impos-
ing a 15% cut in wages and benefits of public sector health
care workers and explicitly allowing for the privatization of
a further 600 public sector health care jobs—a move that will
further reverse pay equity gains for women that had been
made in the last 30 years and establish a precedent for other
provinces.94 In Qubec, despite widespread, spirited opposi-
tion, the recently-elected government under Premier Jean
Charest is proceeding with controversial changes to the prov-
ince’s Labour Code to permit companies and government
agencies to contract out work previously performed by un-
ionized public sector workers, and to reduce the number of
bargaining units in the health system.

4.3.2 Evidence of a new federal approach to health care:
P3s are ‘in’

Growing support for health care privatization and commer-
cialization is not limited to certain provincial governments.
It is also becoming evident within the new federal Liberal
government under Prime Minister Paul Martin.

The most recent high-profile indication that the federal
approach is changing resulted from controversial comments
made by Health Minister Pierre Pettigrew in late April 2004.
In response to assertive questioning by New Democrat MP
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Bev Desjarlais, the minister correctly told the Commons health
committee that the Canada Health Act does not prevent for-
profit companies from delivering publicly-funded health serv-
ices. However, in a notable lack of balance, Mr. Pettigrew failed
to mention any of the concerns about for-profit delivery in-
cluding, for example, those raised in the Romanow report.
Many observers judged the minister’s comments and tone to
signal of the government’s new support for greater private
for-profit health care delivery. Indeed, elaborating on his ini-
tial remarks, Minister Pettigrew appeared to echo the
Mazankowski and Kirby reports:

“If some provinces want to experiment with private
delivery options, my view is that as long as [prov-
inces] respect the single, public payer, we should be
examining these efforts and then compare notes be-
tween the provinces.”95

“It’s up to the provinces to explore in their ways of
delivering [healthcare] but I’m saying that the public
administration does not say everything has to be state-
owned.”96

Minister Pettigrew also indicated that he agrees with the
position of certain provinces that the federal government has
too much power to interpret and enforce the Canada Health
Act:

“My view is that the existing enforcement mecha-
nisms just don’t work… Leaving the enforcement ex-
clusively in the hands of the federal cabinet does not
really guarantee us the best possible enforcement.”97

Pettigrew has also said he doesn’t have a position on
whether private MRI clinics violate the principles of medi-
care, potentially opening the door to more private compa-
nies keeping a share of profits when delivering publicly-
funded services.98 The current health minister’s approach
sharply contrasts with that of former Liberal health minister
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Allan Rock, who spearheaded a federal campaign against
Alberta’s Bill 11, which allowed regional health authorities
to contract out health care services.

The federal government has the ability to withhold fed-
eral transfers to any province that violates the Canada Health
Act. While the federal auditor general has criticized the fed-
eral government for not living up to its obligations,99 and
public health advocates have mounted a legal challenge
against Ottawa for failing to monitor provincial delivery of
health services,100 Minister Pettigrew’s comments strongly
suggest that the health minister will no longer use federal
fiscal muscle to enforce the Canada Health Act. The Canadian
Health Coalition’s Mike McBane calls the minister’s com-
ments “extremely disturbing,” adding:

“It’s a total abdication of federal authority. You can’t
have a national system without a minister who be-
lieves in his authority and duty to enforce national
criteria.”101

Following the media furor over his government’s appar-
ent shift in policy, Minister Pettigrew read reporters a state-
ment asserting that his government does not favour increased
private delivery within the public health system.

“[T]he ambition of the federal government is not to
encourage private delivery even within the terms of
the Canada Health Act. Quite the contrary. Our ambi-
tion is to expand public delivery because as Roy
Romanow said very well, public delivery provides
Canadians with the best system possible.”102

“This government is not advocating and it is not pro-
moting private for-profit health care.”103

Minister Pettigrew’s quick retreat has not calmed fears
about the new Paul Martin Liberal government’s support for
greater involvement by for-profit companies in the Canadian
health care system. Critics point to number of other indica-
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tors that are consistent with such support:

No blueprint for stable health-care funding

The government’s February 2004 throne speech expressed
concern about unacceptably long waiting lists for health care,
but contained no commitments to long term and stable fund-
ing for the health care system.

The federal government’s budget, released March 23, 2004
confirmed a one-time injection of $2 billion in health care fund-
ing, a commitment that had already been made to the prov-
inces in early 2003. In response to criticism about the level of
health care funding, Prime Minister Martin and Finance Min-
ister Goodale have indicated that more long-term funding
may be available when Ottawa meets with the provinces this
summer. They have also indicated, without elaborating, that
provinces must be willing to fundamentally change the way
they deliver services.104 In the absence of such increased fund-
ing, the pressure within provinces to privatize health care
services will inevitably build. Under such circumstances, an
offer of additional federal funding that is tied to P3 arrange-
ments would be attractive to those provinces already pursu-
ing privatization. For provinces opposed to further privati-
zation but starved of federal funds, such an offer could prove
difficult to resist.

Active P3 office in federal government

The government maintains an office within Industry Canada
to provide assistance for P3s. The Public-Private Partnership
(P3) Office serves as a “centre of knowledge and expertise on
P3 issues.” Its website asserts that “P3s offer promising new
business opportunities for Canadian services firms.”105

New Cabinet position on P3s; appointee is ardent P3 proponent

Prime Minister Martin created a new post in appointing
Scarborough MP John McKay a parliamentary secretary re-
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sponsible for P3s. The parliamentary secretary has indicated
that there government is very active in P3 activity. For his
part, as his recent public statements attest, McKay has be-
come an enthusiastic, at times almost breathless, proponent
of P3s:

“The more I get into it, the more I realize that this is
the buzz item, the big ticket. This is the way govern-
ment is going to be done. I’m astounded at the amount
of P3 activity which is actually going on, which I
frankly wasn’t aware of, and I’m impressed by the
creativity that’s going on between public and private
partners.”106

While no final plan on privatized services has been laid
out, there is

“a lot of noodling going on at pretty significant levels
in the civil service and among public policy wonks
who have all kind of unanimously come to the con-
clusion that we can’t carry on the way we’re carrying
on.”107

“Privatization has got kind of a negative connotation.
People need to be a little more nuanced and thought-
ful about what privatization actually means. It will
likely mean that some facilities will be privately
owned and publicly available.”108

According to the Ottawa Citizen’s Bill Curry:

“Mr. McKay said the new approach [in the Paul Mar-
tin government] will mean that every time the fed-
eral government is asked to fund something … the
proposal will go through a ‘P3 analysis’ to see if there
is a role for the private sector …”

“’Some (projects) will clearly not be appropriate, but
I expect that we will push some of the edges of crea-
tivity…. The sewer, water, all of that stuff can all be
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P3ed. Why does the government have to run a sew-
age system.’”

“Large pension funds and merchant banks are … po-
tential private partners for infrastructure projects.
‘They are ready, willing and able to do business. All
that needs to be done is a rethinking of the culture of
government.’”109 110

Key Martin bureaucrats are P3 proponents

Prime Minister Paul Martin has appointed several P3 propo-
nents to prominent positions in the new administration.
Among them are a team of senior bureaucrats whom Mr.
McKay has identified as leading the push for P3s inside the
public service. These include:

• Jean-Claude Villiard, deputy minister of Industry
Villiard reportedly spent three years at the World Bank
in the 1990s, as the bank’s Council on Infrastructure and
Private Sector Development. Previously he was presi-
dent of SNC-Lavalin Capital Inc., with a background in
project financing.

• David Marshall, deputy minister of Public Works.
Marshall was vice-chairman at CIBC before rejoining the
public service in 2002.

• Kevin Lynch, deputy minister of Finance.

• McKay also reports that Treasury Board President Reg
Alcock and minister of state for Infrastructure Andy Scott
are strong political advocates of P3s.111

In April, the prime minister appointed Alberta economist
Paul Boothe as an associate deputy minister of finance.112 Mr.
Boothe was a “technical advisor” to the Mazankowski Com-
mission and a member of the Alberta Health Reform imple-
mentation team. He also led the Research Group supporting
Alberta’s Expert Advisory Panel to Review Publicly Funded
Health Services.113 In a December 2003 publication which he
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co-authored, Boothe concludes that

“Probably the most important thing for a future prime
minister could do to encourage a sustainable health
system is to resist any further provincial demands for
federal transfers for health care.”114

In late January, Prime Minister Paul Martin appointed
Bruce Young—a provincial and federal lobbyist who has
worked on behalf of private, for-profit medical facilities—as
the official responsible for British Columbia concerns in the
prime minister’s office. Young is a former lobbyist at the pub-
lic-relations firm Hill & Knowlton, where he worked for the
Coalition for Healthcare Options, a group of private, for-profit
surgical and diagnostic clinics that includes one that actively
promotes privatized health care. While at Hill & Knowlton,
Young also worked on behalf of MDS Metro Laboratory Serv-
ices, a private, for-profit laboratory testing firm.115

Taken together, these pieces of evidence indicate that the
new federal Liberal government under Prime Minister Paul
Martin displays an unprecedented level of support for pub-
lic-private partnerships within Canada’s health care system.

4.3.3 Examples of privatization at the provincial level

Encouraging reliance on private partners in the health sec-
tor will open the door to foreign involvement. The more gov-
ernments encourage the encroachment of foreign, for-profit
companies into the Canadian health care system, the more
they increase the risk to citizens of expensive trade treaty liti-
gation to reverse that trend in the future.

Unfortunately, the very danger that this analysis has iden-
tified in the three health care reports is now being steadily
exacerbated, regularly and concretely, by government actions.
Media reports, and government and company announce-
ments, recently compiled by the Canadian Union of Public
Employees116, indicate that a number of provincial govern-
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ments are permitting or encouraging health care privatiza-
tion in a variety of ways with no effective objection from the
federal government.117 The following examples, which are
drawn from the CUPE compilation, illustrate the range of
privatization and commercialization initiatives that are cur-
rently underway.

For-profit hospitals and clinics

Public-private partnerships have become some provincial
governments’ vehicle of choice for health care commerciali-
zation. The following recent examples are illustrative of this
trend.

British Columbia: Planned P3 hospital and cancer clinic

In September 2003, the British Columbia Liberal government
announced a Request for Proposal for a public-private part-
nership for construction and operation of a private hospital
and cancer centre in Abbotsford, near Vancouver. The RFP
promised the winning consortium exemption from basic la-
bour laws for more than 30 years. Four international consor-
tia were short-listed for the project, but three dropped out.
Access Health Abbotsford118 is left as the lone bidder for the
P3 project.119 In February 2004, the Hospital Employees’
Union released a summary of a review of the project RFP pre-
pared by respected auditor Ron Parks. This report calls into
question the value for money and the high potential risk bur-
den for the public.120

Alberta: P3 hospitals planned for Calgary and Edmonton

In early 2003, the Calgary Health Region announced that it
has issued Request for Proposals for a new private hospital
in Calgary, and the Edmonton Health Authority announced
plans for three P3 hospitals in that city.
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Québec: considering P3 hospitals

The new Liberal government in Québec announced in June
2003 that it is considering P3 arrangements for two new “su-
per-hospitals” in Montréal. In April 2004, a commission
headed by former prime minister Brian Mulroney and former
Quebec premier Daniel Johnson recommended these hospi-
tals be P3s, and that non-clinical services also be provided
through public-private partnership arrangements.121

New Brunswick: considering P3 hospitals

N.B. Premier Lord has stated that he favours privately owned
and operated hospitals and is considering P3 arrangements
for new hospitals.

Ontario: new government proceeding with P3 hospitals after all

The previous Conservative government proposed in late 2001
and 2002 to establish two P3 hospitals, in Brampton and Ot-
tawa, which would be privately financed and operated and
which would provide for-profit health care companies long-
term contracts for “non-clinical” services. After sharply criti-
cizing the P3 arrangements during the provincial election
campaign, the newly-elected Liberal government is allowing
the projects to proceed with only superficial changes. As
planned by the previous government, a private consortium
will finance and build the two hospitals and contract out
maintenance, housekeeping, food and parking services, leav-
ing public authorities to delivery core medical services. The
public will make payments to the consortium to cover its costs
and profits for 20-28 years. The most significant change made
by the new government is minor; the facilities will be pub-
licly-owned at the outset rather than at the conclusion of the
arrangement. In effect, the public will be making mortgage
payments to the consortium instead of lease payments as was
originally planned. In both cases, however, the cost to the
public is expected to be significantly higher than had the gov-
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ernment financed the projects itself. 122 In March 2004, the
Ontario Health Coalition and the Ontario Council of Hospi-
tal Unions released documents they say reveal that
Brampton’s planned hospital “is definitely a privatized P3
hospital and that all financial records, involving over $1 bil-
lion in public money, are being withheld by the hospital and
the government.”123 In January, public health care advocates
accused the Ontario government of secretly planning at least
six more privately funded medical facilities in the province.124

The health minister initially appeared to confirm125 but later,
in April, deny126 this charge.

For-profit surgery, diagnostic and other specialized services

British Columbia: for-profit surgery

According to media reports published in June 2003, the Van-
couver Coastal Health Authority plans to contract with for-
profit companies for thousands of surgeries to be performed
in private clinics. The Authority is inviting Expressions of
Interest for the private delivery of up to 200 surgical services,
including mastectomies, tonsillectomies, pacemaker inser-
tions and toe amputations. The initial plan is to cover Rich-
mond, using private clinics or private suppliers leasing space
in public hospitals, and then to extend the approach through-
out the region and, eventually, to other areas in B.C.

British Columbia: for-profit ambulatory care

The Vancouver General Hospital Ambulatory Care Centre will
be the province’s first public-private partnership arrangement
(P3) involving a large health care facility. The project will be
built on the Vancouver General Hospital site and will coordi-
nate outpatient care and services. A request for proposals was
issued in the summer of 2003. The winning private sector bid-
der will finance, design, construct and operate the facility.127
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British Columbia: for-profit kidney dialysis and disease treatment

Baxter International, the U.S.-based multinational firm, is
expected to be the company chosen by the Fraser Valley
Health Region to receive the contract to manage renal care
(treatment of kidney disease and dialysis) for the region.
Baxter International is undergoing investigation by the U.S.
Justice Department for over 50 deaths of kidney patients in
five countries who used the company’s dialysis services.128

British Columbia: for-profit cancer and heart scans

Media reports indicate that more than 1100 patients have paid
$2,5000 to receive Positive Emission Tomography (PET) scans
from for-profit facilities in Vancouver.129

Alberta: for-profit major surgery

Health Resource Centre, a for-profit surgical clinic located in
Calgary, was granted approval in 2002 for providing private
health services, including overnight stays, to third-party pay-
ers.130

Alberta: for-profit diagnostic and treatment centre

In January 2004, the Calgary Health Region announced the
construction of the South Link Health Centre, which will of-
fer “urgent care services, x-ray and laboratory services, renal
dialysis, speech language therapy and a multitude of other
services.” Another similar centre is planned for the northwest
of the city.131

Alberta: for-profit endoscopy procedures, knee and hip replacements, other
surgical procedures

The Calgary Health Region has issued a request for expres-
sions of interest to set up private, for-profit community out-
patient clinics to provide cancer-detecting endoscopy serv-
ices, which includes 8500 outpatient procedures, as well as
knee and hip replacements. The region already contracts out
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with private, for-profit clinics for ophthalmology, oral sur-
gery, abortions, podiatry and other surgical services. The CHR
is also considering setting up private surgical facilities for
foreigners and recently contracted out its payroll administra-
tion to Telus Corporation.132

Ontario: for-profit MRI, CT and PET clinics

Ontario sought and received bids from 43 corporations to
operate 20 for-profit MRI clinics and 5 CT scan clinics. The
province has reportedly opened seven for-profit MRI clinics
by mid-2003, and granted rights to open 4 for-profit CAT scan
clinics. According to media reports, the clinics are open for
publicly-insured services only 35-40 hours per week, raising
concerns that they may not shorten waiting lists. At other
times, the clinics serve Worker’s Compensation Board claims
and patients with private health insurance. Concerns have
also been raised about for-profit clinics offering as much as
$10,000 bonuses to attract qualified radiologists from hospi-
tals and public, not-for-profit providers, forcing those pro-
viders to recruit replacement staff.

In a North York medical practice, some patients reportedly
pay a $2,500 membership fee for “personalized health plan-
ning” that includes shorter waits for MRI scans.

A for-profit Positron Emission Tomography (PET) clinic
was opened in Mississauga in March, 2003.

Ontario: P3 considered for addiction treatment

The province and the board of the Centre for Addiction and
Mental Health is reportedly considering a P3 arrangement as
part of the amalgamation of four Toronto treatment sites. Staff
have reportedly been advised to shift reporters’ and other
questioners’ attention away the P3 issue.133

Nova Scotia: for-profit MRI clinics

Three new for-profit MRI clinics were operating in early 2003,
with a fourth scheduled to open late in the year.
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For-profit administration, food, cleaning and other health-related
services

British Columbia: For-profit administration of public health insurance system

The British Columbia government announced in July 2003
that it was seeking bids from private companies to take over
the day-to-day running of the B.C. Medical Services Plan, the
provincial public insurance system, and its Pharmacare pro-
gram. On March 31, 2004, the B.C. government announced
that it had selected U.S.-based Maximus, Inc. for this purpose
and would enter into negotiations with the company to con-
clude a final contract in August.134

The B.C. Government and Service Employees’ Union
(BCGEU) filed an application for a judicial review of the de-
cision on February 24, 2004. The union contends that the ar-
rangement violates the “public administration” pillar of the
Canada Health Act. It has also filed expert opinion stating that
the under the so-called USA Patriot Act, the FBI could gain
access to British Columbians’ MSP records, including infor-
mation on health treatment, pharmacy, income tax, mental
health and criminal records, and records from the ministries
of children and family development and human resources.
The opinion states that U.S. legal precedents suggest that even
if the information is held by a Canadian subsidiary, its U.S.
parent company could be required to disclose the informa-
tion to the FBI, and could be prohibited from revealing that it
had done so.135

British Columbia: for-profit food, cleaning, laundry, and housekeeping services

The Vancouver Coastal Health Authority laid off 850 union-
ized workers in Vancouver hospitals after signing a 5-year
contract with a for-profit corporation to supply cleaning and
infection control services in operating rooms, intensive care
units and other specialized hospital settings. The VCHA is
reportedly also pursuing contracts with for-profit companies
for food services.
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The Vancouver Island Health Authority is reportedly pur-
suing contracts with for-profit companies for housekeeping
and food services in hospitals and other health care facilities
in the region.

The Fraser Health Authority has contracted with a for-profit
company to provide centralized laundry services; laundry
from near Vancouver is currently being trucked to and from
Alberta.

Alberta: for-profit ambulance services

Edmonton’s Capital Health contracted with a for-profit com-
pany to provide ambulance services.

Quebec: new legislation facilitates for-profit health services

The recently-elected Quebec government invoked closure to
limit debate and used an all-night legislative session to pass
a controversial series of laws in a stormy legislative sitting
that ended in mid-December, 2003. The bills passed included
Bill 31, which amends the section of Quebec’s Labour Code
that now limits the contracting-out of work covered by union
collective agreements.136 Under the changes, which come into
force on February 1, 2004, companies or government agen-
cies will be permitted to contract out work previously per-
formed by public sector workers to for-profit subcontractors
who are not required to adhere to the salary and working
conditions specified in the original union collective agree-
ment.137

Ontario considering more P3s in “ancillary” health services

In April 2004, Ontario Health Minister George Smitherman
signaled his government’s intent to press on with further P3s.
He noted that the changes the government made to the
Brampton and Ottawa P3 arrangements (see above) “does not
mean that there isn’t room for the private sector to play a role
in the delivery of ancillary services.” The Toronto Star reported
that Public Infrastructure Renewal Minister David Caplan is
“wide open to private funding of public hospitals.”138
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Ontario: new bill would grant Minister sweeping powers to restructure
health service delivery

Ontario’s new health minister introduced Bill 8, the Commit-
ment to the Future of Medicare Act, on November 27, 2003.139

This bill, which has received second reading,140 would make
it illegal for people to pay to receive faster access to publicly-
insured health services, and for health care practitioners to
accept extra payment for these services. This aspect of the
bill provides a commendable example for other provinces. In
addition, however, the accountability provisions in Part III of
the bill would grant the Minister the authority to compel
health care service providers to enter into compliance agree-
ments—to reduce the budgets of hospitals, long term care
facilities and community care agencies, for example.141 De-
pending on how these sweeping powers are administered,
they could have two important effects. They could allow the
government to cancel existing or pending P3 contracts with-
out facing domestic legal action by affected corporations.142

They could also allow the government, with legal impunity,
to issue compliance orders that would force fundamental re-
structuring of hospital service delivery, including the “ration-
alization” of services, with little public scrutiny.

For-profit home care, retirement home and assisted living services

Saskatchewan: for-profit care homes

The elimination of restrictions on the number of beds in
homes, together with a decline in the number of publicly-
funded beds, reportedly has lead to an expansion in certain
types of for-profit personal care homes. Approximately 60
publicly-funded beds have been closed in the last few years,
and the number of privately-funded beds, together with a
range of accompanying services, has increased across the
province.143
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Ontario: for-profit home care services

Ontario’s competitive bidding model has resulted in increases
of for-profit home care service delivery at the expense of not-
for-profit providers across the province. Private companies
are guaranteed a steady income of public dollars in contracts
that may be of 20 years duration. Mandatory resident fees
have increased and a prominent media report refers to “a
government-sanctioned shift toward ‘preferred’ residents able
to pay semi-private and private room fees.”144

The above list indicates that a broad array of services that
span the health care system are, or could soon be, commer-
cialized or privatized. These services range from food, clean-
ing, laundry and housecleaning services to homecare serv-
ices; from diagnostic scans to records management; and from
surgery to the management of hospitals and the administra-
tion of public health insurance. Prominent companies in-
volved in supplying or bidding for these services include the
following:145

• Carillion Canada Inc. Its parent company, U.K.-based
Carillion Plc, specializes in the supply of newly-priva-
tized services.146

• Compass Group Canada. Its parent company, U.K.-based
Compass Group Plc is one of the world’s largest food
and contracted service companies. Compass subsidiar-
ies are active in Ontario, Newfoundland, Nova Scotia
and B.C.147

• Sodexho Canada. Its parent company Sodexho Inc. is
one of the three largest “outsourcing” service corpora-
tions in North America, supplying food, housekeeping
and laundry services.148

• Aramark Canada Ltd. U.S.-based Aramark has opera-
tions in 18 countreis, supplying prison, food, housekeep-
ing and daycare services. It also offers a range of other
services, including media management, human resources,
records management, and information technology.149
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The increasing involvement of these companies, and the
creeping commercialization it represents, is occurring despite
the clear warnings in the Romanow report that it threatens
key aspects of Medicare.

Foreign service corporations operating along the margins
and in the very heart of the Canadian health care system can
use trade treaty rules to consolidate their commercial posi-
tion. Under the shadow of international trade treaties, the
health care commercialization illustrated in the afore-men-
tioned examples can no longer be characterized as easily-re-
versible policy experiments. Increasing commercialization
now threatens to ensnare Canadian health policy in a com-
plex web of binding international rules designed specifically
to facilitate international business. Regrettably, most local
health authorities and governments at all levels that are en-
gaged in this commercialization – and Canadian citizens gen-
erally – have little, if any, appreciation of the power of these
trade treaty rules to ‘lock-in’ health care commercialization.

4.4 Looming challenges of even more
expansive trade treaties

The more intrusive and potent trade treaties become, the more
hazardous they can be to Medicare and other public services
systems. The most significant new risks are now posed by
ongoing, previously-mandated negotiations on the GATS, and
by negotiations to conclude a proposed Free Trade Areas of
the Americas (FTAA).

4.4.1 GATS negotiations

The GATS contains a feature that is especially relevant to fu-
ture health care reform. It has built into its structure an
overarching commitment for repeated re-negotiations to in-
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crease the treaty’s coverage. Canada and other GATS mem-
bers have already agreed to this open-ended, ratchet-like com-
mitment to ever-higher levels of liberalization. While few
members have so far specifically agreed to list health meas-
ures, over the long term, pressure to apply GATS rules more
extensively in the health sector poses a grave threat to health
care development and reform both in Canada and elsewhere.

Ongoing GATS negotiations to expand the treaty threaten
health care reform in several general ways150.

Legal uncertainty and misunderstanding about key aspects of the treaty

Firstly, basic misunderstandings about the complex treaty
increase the risk that some governments may inadvertently
apply GATS rules to health care services. For example, WTO
officials and developed country negotiators have made reas-
suring but misleading statements that could encourage un-
wary governments to believe, wrongly, that public services
are fully excluded from the treaty. This uncertainty could
cause governments to make new or more expansive specific
commitments that unintentionally expose important aspects
of the health care system to successful GATS challenge.

Secondly, secretive treaty negotiations can provide govern-
ments political cover for making unpopular regulatory
changes in the sensitive health care sector. They can also fa-
cilitate governments’ efforts in “overcoming domestic resist-
ance to change”151

Thirdly, the treaty contains important provisions that are
unclear and about which members disagree and which will
ultimately be clarified by unelected WTO dispute panelists.
The treaty grants these individuals the ability to rule on such
key issues even though most panelists have little expertise in
health care policy and have no legitimate authority for bal-
ancing often-competing public policy priorities.
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Constant pressure for new, more extensive GATS commitments

In the current and future rounds of GATS re-negotiations,
governments will face intense pressure to make new, more
extensive specific commitments. In the longer term, this pres-
sure will almost certainly extend to health-related services.
For example, firms seeking expanded markets overseas of-
ten apply pressure on their governments to use the GATS
negotiations to obtain market-opening concessions in other
countries. Also, foreign firms apply similar pressure on their
governments to extract equivalent concessions in Canada.
Such pressure can be strong and hard to resist.

Canadian representatives have repeatedly stated that
Canada will make no GATS commitments covering health
care in this round of negotiations. However, as one of the
strongest proponents of GATS expansion, Canada is likely to
come under increasing pressure, both in the current round
and in future rounds of re-negotiations, to make GATS re-
quests and offers affecting services that are integral to the
Canadian health care system. This pressure will become even
more pronounced as, in future rounds, health becomes one
of the few remaining sectors where Canada has not taken
commitments. As unfavourable trade rulings involving Ca-
nadian cultural policy have shown, such constant pressure
can be difficult to resist successfully over long periods of time,
even in areas that, like health, are particularly politically sen-
sitive and important to the public.

Moreover, once any single future Canadian federal gov-
ernment yields to this pressure, the GATS makes it very diffi-
cult for subsequent governments to reverse course. In this
way, the treaty interferes unacceptably with the normal ebb
and flow of decision-making in a democratic system of gov-
ernment.152
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Pressure for other GATS concessions: proposed restrictions on domestic
regulation.

GATS re-negotiations that are now underway entail other
threats to Canada’s health care system. The most important
of these is the proposed “disciplines” on governments’ do-
mestic regulation. These proposed rules have a number of
features that could give them extraordinary power.153

The proposed rules would comprise a new, distinct class
of GATS rules. They would be intended to act like a fine-
meshed drift net — capturing government measures not
caught by other GATS constraints. For example, even gov-
ernment measures that are consistent both with the tough non-
discrimination rules contained in the GATS and the treaty’s
market access provisions could still be found to violate the
new domestic regulation restrictions.

The proposed new rules would also cover subject matter
that is very broad and highly relevant to health care services.
They would extend to “measures relating to qualification re-
quirements and procedures, technical standards and licens-
ing procedures”154. While these terms are not defined pre-
cisely in the treaty, they can be expected to include, for exam-
ple, the accreditation of doctors and other professionals, and
the licensing and certification of hospitals and clinics. The
provision’s reach could be lengthened further by a broad in-
terpretation of the term “technical standards.” According to
the WTO Secretariat, the term refers not just to the “technical
characteristics of the service itself” but also to “the rules ac-
cording to which the service must be performed.”155

Significantly, the proposed restrictions are intended to ap-
ply a test of “necessity” to measures covered by this broad
provision. That is, governments would face the difficult onus
of demonstrating that their regulations affecting the health
care system were “necessary” to achieve a legitimate objec-
tive. Governments would also have to prove that no alterna-
tive measure was available that was less commercially restric-
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tive. While the precise application of these concepts is now
under negotiation, there can be little doubt that the intent is
for their application to capture a very wide range of govern-
ment regulations.156

Also, though it is a matter for negotiation, it is possible
that the proposed GATS domestic regulation rules will apply
across-the-board to all measures, even to those for which
members have made no specific commitments.157

Finally, whatever domestic regulation rules are agreed to
during negotiations, they are likely to apply without excep-
tion, since the article does not allow for any country-specific
exceptions or limitations.158 While the rules will not them-
selves establish global standards, they would ensure that
domestic health care standards and practices meet GATS rules
– without exception.

Together, these features indicate that the GATS domestic
regulation negotiations could soon bring public health care
systems even further within the purview of the WTO. If the
negotiations proceed as expected, the resulting rules would
allow dispute panels to oversee an extraordinarily broad range
of domestic procedures and standards to ensure they meet
GATS rules. These panels could second-guess policies con-
cerning many important aspects of Medicare. The GATS ne-
gotiations on domestic regulation, that are now well
underway, thus pose a serious threat to the regulatory under-
pinnings of Canada’s public health care system.

4.4.2 FTAA and other negotiations

At the recent FTAA ministerial meeting held in Miami in late
November, ministers of the 34 countries negotiating a hemi-
spheric free trade agreement scaled back their plans for the
final stage of negotiations. At the insistence of Brazil, the other
Mercosur countries and Venezuela, ministers agreed to work
towards a so-called “two-tier” agreement. According to the
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Ministerial Declaration,159 the FTAA negotiating committee
will:

“develop a common and balanced set of rights and
obligations applicable to all countries” that will in-
clude provisions in each of the following areas: “mar-
ket access; agriculture; services; investment; govern-
ment procurement; intellectual property; competition
policy; subsidies, antidumping, and countervailing
duties; and dispute settlement.”

In addition,

“[o]n a plurilateral basis, interested parties may
choose to develop additional liberalization and disci-
plines.”

Consequently, the main focus on negotiations in the im-
mediate future will be defining “what core obligations will
constitute the ‘balance of rights and obligations’ and what
‘additional obligations and benefits’ will be optional.”160

The Canadian government, however, continues to very
strongly support a comprehensive FTAA with NAFTA-type,
or “NAFTA-plus,” obligations covering all sectors including
services, investment intellectual property, and government
procurement. Obligations in these sectors pose the greatest
risks to Canada’s health care system. Even if the FTAA ulti-
mately contains certain optional obligations in these key ar-
eas, it is very likely that the Canadian government will agree
to be bound by them.

In fact, Canada has already made an offer to cover services
and investment in the FTAA and this offer remains on the
table. This initial offer, together with drafts of the services
and investment chapters,161 indicate that the Canadian gov-
ernment is pursuing an FTAA that combines the most intru-
sive features of the NAFTA investment chapter and the GATS
services provisions.
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The Canadian government continues to support incorpo-
rating many of the most controversial features of the NAFTA
investment chapter into the FTAA, including:

• investor-state dispute settlement,

• broad expropriation-compensation provisions,

• minimum standard of treatment rules, and

• performance requirements prohibitions.

Moreover, the draft FTAA services chapter also includes
some significant “NAFTA-plus” provisions drawn from the
GATS. For example:

• The FTAA services chapter (Article 7, Market access)
would prohibit monopolies in all covered sectors, and

• the FTAA services chapter (Article 5) would apply na-
tional treatment to subsidies (by contrast, subsidies are
exempted from NAFTA’s national treatment rule).

The impacts of these NAFTA-plus features drawn from the
GATS would be compounded by the approach, again strongly
supported by Canada, that the FTAA services chapter be “top-
down.”

Combining these tough NAFTA-plus provisions with a top-
down approach obviously dictates that Canadian negotiators
take a fresh, serious look at the potential for challenges to the
Canadian health care measures and to develop new more
strongly worded reservations to protect the Canadian health
care system. Yet, Canada’s proposed FTAA reservation for
health and social services is exactly the same as its flawed
1994 NAFTA reservation. Canada’s reservation does not even,
for example, provide any protection against the controver-
sial expropriation claims, which many trade experts and the
Romanow Commission agree poses a serious threat to the
reform and renewal of the Canadian health care system.
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4.4.3 Conclusion

Each successive set of multilateral, regional and bilateral trade
and investment negotiations makes the task of protecting
Canada’s health care system from erosion more difficult. Each
agreement sets precedents for more intrusive provisions in
the next. These cascading negotiations subject Canada to con-
tinuous pressure to weaken or even remove vital exceptions
and reservations for health care. Unless this harmful dynamic
is changed, the further erosion of protection for health care
becomes only a matter of time. The next chapter of this book
explores new trade policy approaches and strategies that are
needed to effectively safeguard Canadians ability to preserve
and strengthen our public, not-for-profit health care system
over the long term.
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CHAPTER 5

Towards healthy
health care reform

AS ANALYSTS AND ADVOCATES on all sides of the

issues have repeatedly emphasised, the Canadian

health care system is at a crossroads. One of the

central and recurring themes in the debate over

its future is whether private financing and for-

profit provision of health care should play a greater

role in the Canadian health care system, as it does

in our giant neighbour to the south?162

An examination of Canada’s trade and investment treaty
obligations and the scope of the exemptions for health care
under those treaties, adds an absolutely crucial dimension to
this important debate. It reveals that Canada’s trade treaty
commitments threaten to make commercialising reforms dif-
ficult and costly to reverse: basically a one-way street.163
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All of the three major reports we have analysed take strong
positions on the appropriate role of private financing and for-
profit delivery. Both Mazankowski and Kirby clearly regard
Canadians’ substantial investment in health care as a rich
commercial opportunity for the private sector. Both assert that
subjecting the health care sector to entrepreneurial values and
market discipline is necessary to modernize it. Mazankowski
envisages a significantly expanded role for both private fi-
nancing and for-profit delivery, while Kirby generally adheres
to the principle of public financing (even envisioning expand-
ing the medicare monopoly to new services) while embrac-
ing market-based mechanisms and an expanded private sec-
tor role in delivery.

Romanow, by contrast, vigorously supports renewing
Medicare around the core principles of public financing and
not-for-profit delivery. The Romanow report advocates a sig-
nificant expansion of the public insurance monopoly to cover
new services, strongly rejects a for-profit role in the delivery
of core health services, and asserts that the inroads already
made by for-profit providers in key areas such as diagnostic
services be rolled back. Yet even Romanow, in a concession to
the forceful privatization lobby, leaves the door open to an
expanded private sector role in the delivery of so-called an-
cillary health services.164

Both the Mazankowski and Kirby reports are conspicuously
silent about the potential impact of trade treaties on the health
care system and their proposed reforms. It is barely conceiv-
able that such issues never came to their attention. The im-
pact of trade treaties became a public issue during the con-
troversial debate over Alberta’s privatization legislation.165

There has been a lively and extended debate about the scope
of the NAFTA exemptions and the impact of the GATS in the
legal and scholarly community. Moreover, the Romanow
Commission reported that the impact of trade treaties on
medicare was raised at almost every public meeting convened
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by the commission.166 The issue is clearly in the public do-
main and its glaring omission from major reports can only be
deliberate.

One of the main purposes of the services and investment
provisions of modern trade treaties is to lock in commercial-
izing reforms and to prevent “backsliding” by future gov-
ernments that might seek to reverse failed market-based re-
forms. Because both Mazankowski and Kirby embrace, to
varying degrees, market-based reform, they would almost
certainly regard locking in these initiatives through trade trea-
ties with approval. Suppressing the uncomfortably anti-demo-
cratic consequences of trade treaty impacts on health care re-
form is self-serving.

The Romanow report, by contrast, explicitly engages the
issue of trade treaties potential impact on health care reform.
Because of the report’s strong commitment to the public, not-
for-profit character of medicare it is not surprising that it re-
gards trade treaties as a legitimate cause for concern. The
Romanow report alone begins with the responsible and in-
contestable argument, that “any decisions about expanding
private for-profit delivery could have implications under in-
ternational trade agreements that need to be considered in
advance.”167

Our study has analysed in depth the potential impacts of
trade treaties on the health care reform recommendations
contained in all three major reports. Despite the significant
threats that these treaty provisions pose, it is our view that
Canadian health care reform can navigate these risks. But to
do so successfully will require new initiatives on a range of
policy fronts. It will require: careful planning of future health
care reforms to avoid trade treaty problems; fundamental
changes in Canadian trade policy strategies and negotiating
objectives; and new thinking and creative diplomacy to
achieve a better balance in the international system between
promoting health as a public good and protecting commer-
cial and trading interests.
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5.1 Minimizing trade risks while avoiding
‘regulatory chill’ in health care reform

Careful, advance consideration of trade treaty risks is a vital
component of health care reform. It should always been borne
in mind that it is primarily the public, not-for profit character
of Canada’s health care system – not the flawed trade treaty
exemptions for health – that insulate it from trade challenges.
If this defining character is eroded, the risk of trade litigation
will grow in inverse proportion. Ill-considered health care
reform initiatives that lead to greater commercialization and
foreign involvement in Canada’s health care system will
greatly increase Canadians’ exposure to future trade treaty
challenges.

5.1.1 Expanding Medicare coverage

From a trade treaty perspective, the sooner the widely sup-
ported proposals to expand public insurance to embrace new
services such as homecare or prescription drugs occur, the
better. The possibility of a NAFTA investor-state challenge
alleging that expanding public insurance “expropriates” pri-
vate insurers’ investments is real, although its outcome can-
not be predicted with certainty. Also, Canada’s GATS com-
mitments covering private health insurance provide foreign
insurers with recourse through their home governments to
GATS dispute settlement.

But the risk of these trade challenges also needs to be kept
in perspective. Canada’s exposure to foreign investors’ and
service providers treaty claims is, in most instances, not yet
that extreme. This is because, while health care commerciali-
zation in Canada is clearly proliferating, its scale of is still
limited, and the level of foreign involvement is smaller still.168

Only foreign interests have enforceable rights under trade
treaties.
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As the Romanow report observes,

“Rather than conclude … that Canada is hemmed in
to the current system and cannot change, the more
reasonable conclusion is that if we want to expand
the range of services in the public system, it is better
to do it now while there still is very little foreign pres-
ence in health care in Canada and the potential costs
of [trade] compensation are low.”169

While real, the risks of trade treaty litigation should not be
used as a pretext to thwart essential health care reform.
Canada has a window of opportunity to expand its public
health insurance system, but unless action is taken soon that
window could close.

5.1.2 Public, not-for-profit delivery

Because of its vast and decentralised character, the delivery
side of health care services is far more susceptible to creeping
commercialization. Inevitably, initiatives to increase private,
for-profit delivery will attract foreign commercial involvement
— increasing the risk of future trade treaty litigation. Canada
is situated next to the largest private, for-profit health care
industry in the world. For both political and economic mo-
tives, the US industry is eager to expand into the Canadian
health care system.

In Putting Health First, the CCPA research consortium de-
scribed this dangerous interaction of commercializing reforms
and trade treaty obligations as a “vicious circle.”

“The trend towards increasing commercialization in
health care—through private financing, market-based
models for allocating funding, and for-profit deliv-
ery of services—raises particularly troubling trade
policy issues. Such commercialization threatens to set
in motion a self-reinforcing dynamic—a vicious cir-
cle—that could undermine the foundations of Cana-
da’s Medicare system. Commercialization weakens
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the protective effect of trade treaty safeguards for
health at the same time that it facilitates the entry of
foreign investors and service providers into newly
created markets in health services. The greater the
presence of foreign investors and services providers,
the greater the possibility of trade disputes if govern-
ments take actions that limit or reverse foreign pen-
etration. Thus, once foreign investors and service pro-
viders become involved in Canada’s health care sys-
tem—and the more involved they become—the more
difficult and costly it will be to limit or reverse the
trend towards commercialization in general.”170

Unfortunately, this “vicious circle” may already be in play
in Ontario. The newly-elected provincial government reneged
on its pledge cancel P3 hospital contracts negotiated in the
dying days of the previous Conservative regime. While the
facts may never be publicly known, the potential for NAFTA
investor-state litigation may have played a role in the gov-
ernment’s decision to implement only superficial changes to
those arrangements. If the government had cancelled the con-
tracts, and if, as reported, the contracts included participa-
tion by U.S. interests, threatened NAFTA investor-state liti-
gation would have been virtually certain, and actual cases
may have followed. Given its repeated, emphatic assurances
that health care is beyond the reach of NAFTA, the federal
government is obliged to defend vigorously against any such
NAFTA claim in the future and bear full responsibility for
any compensation if it subsequently loses.

Steps should be taken now to avoid such unsavoury chal-
lenges to democratically decided health care reform in future.
As a crucial first step, governments at all levels should not
proceed with so-called public-private partnerships in health
care and should avoid P3 arrangements in the future. Instead,
governments should take measures to strengthen the public,
not-for-profit character of the Canadian health care system
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which, if taken promptly, would insulate Canadians from
future trade treaty challenges. The “vicious circle” precipi-
tated by commercialization can be supplanted by a “virtuous
circle.”

Strictly avoiding commercialization maximises the protec-
tion afforded by the existing trade treaty exemptions. It also
curbs the stake of all for-profit providers and investors in the
Canadian health care system, and thereby minimizes the stake
of foreign for-profit providers and investors (who alone en-
joy rights under commercial trade treaties). General meas-
ures to reduce commercialisation where it already exists, and
to prevent it from encroaching on the pubic, not-for-profit
aspects of the system, achieves protection from trade treaty
litigation, without discriminating against foreign investors or
service providers.

Health reforms should be fashioned to make the most ben-
efit of existing safeguards in NAFTA and the GATS by intro-
ducing measures most closely corresponding to the standard
public service model. This means minimizing the role of pri-
vate financing and for-profit service delivery by:

• Extending universal access to services on the basis of
need, rather than ability to pay or other criteria;

• Establishing clear public purpose objectives and regu-
lations;

• Financing services out of public revenue;

• Favouring direct subsidies or grants over contracted
services; and

• Where services are contracted, adopting standard gov-
ernment procurement procedures.171

These kinds of measures are most likely to be shielded from
the various NAFTA and GATS provisions. They consequently
preserve government flexibility to modify policies, whereas
market-oriented reforms are more likely to trigger trade obli-
gations that would restrict public policy flexibility.172
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A formidable challenge in the Canadian federal system is
that commercializing reforms take place at the provincial or
local level, while the responsibility for enforcing the princi-
ples of the Canada Health Act rests with the federal govern-
ment. The federal government has, so far, failed to vigorously
enforce the letter or the spirit of the Act.173 This laissez-faire
approach invites trade treaty problems.

Avoiding commercialization of health services—and tak-
ing prompt action to contain or reverse existing commerciali-
zation— is good public policy. It also has the benefit of re-
ducing the risk of future trade treaty challenges.

5.2 Relieving pressure on health: changing
the approach to trade treaties

As discussed, there is an inherent tension between the public
policy objectives of Medicare — that is, providing care to all
on the basis of need rather than ability to pay — and the com-
mercializing imperatives of modern trade and investment
treaties. The Canadian health care system is a mixed public-
private system. With regard to trade and investment treaties,
the goal must be to preserve the ability of governments to
closely regulate Canada’s entire mixed health care system:
including its public, private not-for-profit and private for-
profit components. Governments’ ability to shift this mix –
without fear of becoming entangled in trade disputes and
threat of sanctions – should be fully protected.

Canada’s current exemptions in NAFTA and the GATS,
while they do provide some protection, are flawed and inad-
equate. Concerted changes in Canada’s existing trade policy
commitments and its objectives in ongoing negotiations will
be necessary to secure strong, fully effective protection for
health care and to relieve the distorting pressure that trade
treaties exert on the Canadian health care system and its fu-
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ture reform.
Several concurrent shifts are desirable. Those existing com-

mitments that already pose a threat to health care reform need
to be changed. In order to achieve more effective safeguards
for health in ongoing and future negotiations, Canada’s ne-
gotiating goals and strategies should be overhauled. Finally,
Canada should champion longer-term changes in the inter-
national system to assure that health protection and promo-
tion no longer takes a back seat to the protection and promo-
tion of commercial rights.

5.2.1 Changes to existing treaty commitments

It is generally acknowledged that the NAFTA expropriation
and compensation provisions pose the most serious trade
treaty threat to Canadian health reforms.174 Less widely un-
derstood, is that Canada’s GATS commitments covering heath
insurance are also a serious obstacle to the future expansion
of public health insurance coverage.

Both these problems need to be remedied:

• Canada should negotiate a binding interpretation of
NAFTA’s investment chapter to narrow the meaning of
expropriation to be consistent with that under Canadian
law.

• If Canada fails to get agreement to do so from other
NAFTA parties, it should strongly assert its own view
that expanding public health insurance is not a compen-
sable expropriation under domestic or international law
and that NAFTA’s investment rules will not be permit-
ted to interfere with Canadian health care reforms.

• Canada should abandon its support of the NAFTA in-
vestor-state dispute settlement mechanism and instead
seek its elimination in NAFTA and in bilateral invest-
ment treaties.



CANADIAN CENTRE FOR POLICY ALTERNATIVES152

• Canada should withdraw its existing GATS commitment
covering health insurance. The GATS Article XXI pro-
vides a means for countries to withdraw commitments
upon negotiating “compensatory adjustments” in its
GATS coverage. The sooner Canada invokes this proc-
ess, the less difficult and costly it will be.

Withdrawing GATS commitments will be contentious, but
the process is relatively straightforward. By contrast, curtail-
ing the threat from the NAFTA investor-state mechanism and
its extreme expropriation provisions is a more daunting task.

Other existing provisions of the NAFTA investment and
services chapters and of the GATS, including core rules such
as national treatment, market access and the prohibition of
performance requirements, also pose potential problems for
the regulation and reform of the Canadian health care sys-
tem. To insulate against these Canada also needs to strengthen
its existing NAFTA reservations, either through negotiation
or by simply asserting its determination that health care re-
form will not be frustrated by NAFTA harassment. Likewise,
Canada should support efforts to secure a fully effective GATS
carve-out for public service systems, including health care,
either by strengthening the ineffectual “governmental author-
ity” exclusion or through other means.

5.2.2 Overhauling Canada’s trade negotiating objectives

Despite recent setbacks in Cancun and Miami, the Canadian
government remains an enthusiastic and relatively uncritical
supporter of further trade and investment treaty expansion.
Canada is actively engaged in negotiations to create a Free
Trade Area of the Americas (FTAA), some regional free trade
agreements, and in the WTO Doha Round, which includes
many health-related matters including services, investment,
and intellectual property. Canada should adopt a precaution-
ary approach to prevent further exposure of our health care
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system to increased pressure and possible challenge.
Although the Canadian government continues to insist that

health care is “off the table” and “non-negotiable” in all these
arenas, the very breadth and complexity of the new trade and
investment treaty agenda, combined with shortcomings in
Canada’s approach to exempting health policy measures,
makes the validity of such assurances highly questionable.

The FTAA services and investment negotiations provide a
case in point. The draft negotiating services text contains
NAFTA-plus features,175 supported by Canada, that would
pose even more formidable problems for Canada’s health care
system. Despite this looming threat and rising concern about
flaws in the NAFTA reservations, the Canadian government
in its opening offer on services and investment simply recy-
cled an exact carbon copy of the flawed NAFTA reservations
for health and social services. When it comes to safeguarding
health, Canadian negotiators actions speak louder than their
words.

Wherever conflicts between health and commercial policy
persist, Canada should not rely exclusively on country-spe-
cific social exceptions, which have significant shortcomings
and should be regarded only as stopgap measures. Instead,
Canada should pursue generally agreed exceptions or safe-
guards—permanent features of treaties that are far more likely
to endure over time.

To this end:

• Canadian negotiators should be directed to pursue a self-
defining exemption for health polices in all its interna-
tional trade and investment agreements.

• Canada should lodge a new exception in its GATS sched-
ule (a “horizontal limitation”) making clear that no com-
mitment in any sector affects the Canadian health care
system or Canada’s ability to regulate to protect the
health of Canadians.
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• In ongoing negotiations such as under the GATS and
the proposed FTAA, Canada should not make commit-
ments covering any aspect of the health care system (e.g.
telehealth, health information systems, or hospital man-
agement) or that affect its ability to regulate for health
purposes (e.g. distribution of prescription drugs, tobacco
or alcohol).

• To be a good global citizen and to minimize future pres-
sure on Canada to cover health, Canada should make
no requests of other countries to cover any health-re-
lated services or that affect their ability to regulate for
health purposes.176

In short, the federal government must change its current
approach to trade treaties—whether NAFTA, FTAA or GATS
–which promotes unbalanced treaties that perpetually in-
crease commercializing pressure on Canada’s health care sys-
tem. The federal government should begin by acknowledg-
ing the existing threats to public service systems and public
interest regulation, and changing its trade negotiating objec-
tives and existing treaty commitments to secure the strong,
fully effective protection for Medicare that Canadians were
promised, but not given.

5.2.3 Rebalancing the right to health and the protection of
commercial interests in the international system

Over the longer term, Canada should champion new inter-
national health protection treaties that supersede commer-
cial trade agreements. It should also reinvigorate its commit-
ment to enforce existing commitments to health as a human
right under human rights treaties and covenants to which
Canada is already a signatory.177 The gross disparity between
the powerful enforcement of trade and investment treaties
and the lack of effective sanctions to enforce the right to health
is evidence of the underdeveloped nature of international
systems of governance. If global economic cooperation is to
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be sustainable, then those imbalances in the international sys-
tem that give far greater priority to commercial and investor
rights than to basic human rights, such as the right to health,
must be corrected.

The Romanow report recommendation to build alliances
within the international community to achieve such changes
is an encouraging start. Canada should work in multilateral
forums to forge agreements in the area of human rights, en-
vironment, and health that are enforceable and, where they
conflict, supersede the rules in agreements like the WTO and
NAFTA. Examples of treaties that attempt to reach these goals
are the Montreal Bio-safety Protocol, the Stockholm Conven-
tion on Persistent Organic Pollutants, the Framework on To-
bacco Control, and the Cultural Diversity Instrument initia-
tive, where the Canadian government is taking the lead.
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Endnotes

1 This fundamental point is highlighted in the report
prepared for the Romanow Commission by a consortium
on globalization and health, which was organized by the
Canadian Centre for Policy Alternatives.

Putting Health First: Canadian Health Care Reform, Trade
Treaties and Foreign Policy, Canadian Centre for Policy
Alternatives Consortium on Globalization and Health,
Summary Report, Commission on the Future of
Health Care in Canada, October, 2002. Available at:
http://www.hc-sc.gc.ca/english/pdf/romanow/
pdfs/Summary_Globalization_E.pdf

and http://www.policyalternatives.ca/publications/
putting-health-first.pdf .

2 Other treaties, including the World Trade Organization
treaties on Technical Barriers to Trade (TBT) and Sanitary
and Phytosanitary (SPS) measures, and numerous
bilateral investment treaties (BITs), may also be relevant,
but are beyond the scope of this book.

3 This section draws heavily upon the summary provided
in Putting Health First, supra, endnote 1.

4 Existing, non-conforming local government measures are
also grand-parented under NAFTA Article 1108.1.iii.
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5 When NAFTA was first signed, provincial and state
governments were given until January 1, 1996 to identify
any existing, non-conforming measures that they wished
to maintain and to list them specifically under Annex I.
Because of the sweeping scope of the chapters and the
inherent uncertainty about the meaning of its broadly
worded rules, the process of identifying potentially non-
conforming measures proved to be very difficult. After
several postponements of the deadline, the three federal
governments agreed to set aside the provisional lists of
subnational non-conforming measures and instead to
submit a single, general reservation that exempted all
existing non-conforming provincial and state measures.
Concerns raised by provincial and state governments, as
well as unions, NGOs and public interest advocacy
groups, about the potential impacts of the NAFTA
investment and services chapters on health care services
were a key factor in pressing the decision to proceed via
a general reservation instead of a narrower list of specific
non-conforming measures.

6 For a fuller discussion of bound and unbound
reservations see Appleton, Barry, 1994, Navigating
NAFTA: A Concise Users’ Guide to the North American Free
Trade Agreement, Carswell, pp. 161 ff.

7 The U.S. and Mexico took virtually identical Annex II
reservations for health and social services.

8 For a discussion of the differing views of Canadian and
U.S. governments during the NAFTA sub-national
reservations exercise, see Putting Health First, supra,
endnote 1, pp. 13-15 and Inside NAFTA, November 29,
1995.

9 Sanger, Matthew, 2001, Reckless Abandon: Canada, the GATS
and the Future of Health Care, Canadian Centre for Policy
Alternatives, pp. 77 ff.
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10 Both NAFTA and the GATS contain general exceptions
(NAFTA Article 2101 and GATS Article XIV) that allow
governments to argue that otherwise inconsistent
measures are necessary to achieve legitimate objectives,
including protection of human health. These general
exceptions have, however, been interpreted quite
restrictively by trade dispute panels. NAFTA’s general
exception does not apply to the NAFTA investment
chapter.

11 The earlier Canada-U.S. Free Trade Agreement also
included some services and investment provisions, but
these have been superseded by the NAFTA.

12 Cf. World Trade Organization, GATS section of “Trading
into the Future: An on-line guide to the WTO
Agreements,” available at www.wto.org.

13 This is because the Annex II-C-9 reservation does not
apply against Article 1103 (MFN), while the NAFTA
Annex I general reservation for existing, non-conforming
measures does.

14 See NAFTA Articles 1108.7 and 1201.2.d.

15 Sanger, Matthew; Shrybman, Steven; and Lexchin, Joel,
2002, “Implications of Canada’s international trade
commitments for health policy and health reform
options,” Research Report prepared for the Commission
on the Future of Health Care in Canada, 1.1.1

16 NAFTA’s monopoly rules apply only to federal
monopolies (NAFTA Article 1505), while the GATS
applies to both federal and provincial monopolies. The
NAFTA’s expropriation and compensation provisions,
however, apply to provincial as well as federal measures.

17 Sanger, Shrybman, and Lexchin, 2002, supra, endnote 14,
1.2.9.
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18 A compulsory license allows another manufacturer, upon
payment of royalties to the patent holder, to produce
generic copies of a patented drug.

19 Canadian Institute for Health Information, 2002, Drug
Expenditure in Canada, 1985-2001, Ottawa, Canadian
Institute for Health Information, cited in: The report of
the Commission on the Future of Health Care,
(Romanow Report), 2002, p. 196.

20 Derfel, Aaron, “Drug costs will soar in FTAA: experts,”
Montreal Gazette, April 18, 2001.

21 GATS Article XVI.

22 NAFTA Article 1207 provides for further negotiations on
these lists, but these have never occurred. Local
government measures need not be listed.

23 Luff, David, Regulation of Health Services and
International Trade Law, paper prepared for the OECD-
World Bank Services Experts Meeting, OECD, Paris,
March 4-5, 2002., para. 128

24 Cf. Luff, op. cit., paras. 148 ff.

25While the GATS does not explicitly prohibit performance
requirements, its national treatment principle implicitly
prevents governments from applying local content,
sourcing and other performance requirements to foreign
service providers in covered sectors.

26 This Annex II reservation does apply against Article
1205, enabling Canadian governments to adopt or
maintain measures to require service providers to
establish in Canada as a condition for the “cross-border”
provision of a service (Article 1205).
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27 Cf. Johnson, J.R., 2002, How will international trade
agreements affect Canadian health care?, Discussion
Paper prepared for the Commission on the Future of
Health Care in Canada, p.18.

28 Sanger, Shrybman, and Lexchin, 2002, supra, endnote 14,
1.1.5.

29 Furthermore, in the Metalclad case the investor argued
successfully that the minimum standards of treatment
provisions entitled the investor to a standard of
treatment expressed not in NAFTA chapter 11, but in a
separate part of the NAFTA. Subsequently, other
investors have used this opening to argue that other
provisions in NAFTA, and even in the WTO agreements,
can be indirectly enforced through NAFTA chapter 11. In
July, 2001 the NAFTA Commission, comprised of the
three trade ministers, adopted an interpretation, based
on a traditional customary international law
interpretation of minimum international standards. This
interpretative note was intended to restrict investors to
enforcing only NAFTA chapter 11 through the investor-
state process. It remains to be seen how arbitral panels
will implement this note.

30 The existing WTO agreements contain no comparable
investment protection provisions.

31 In the words of the Metalclad panel, “expropriation
under NAFTA includes not only open, deliberate and
acknowledged takings of property … but also covert or
incidental interference with the use of property which
has the effect of depriving the owner, in whole or in
significant part, of the use or reasonably-to-be-expected
economic benefit of property even if not necessarily to
the obvious benefit of the host state.” Metalclad, para.
103.
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32 For a review of the relevant case law and Canadian legal
principles regarding land use and expropriation see
Richard D. Lindgren and Karen Clark, Property Rights
vs. Land Use Regulation, Canadian Environmental Law
Association, mimeo.

33 Supreme Court of British Columbia, The United Mexican
States and Metalclad Corporation, Reasons for
Judgement of the Honourable Mr. Justice Tysoe, May 2,
2001, paragraph 99.

34 Currently, Alberta is one of only two provinces that
charge premiums and premiums account for about 11%
of the overall costs of insured services (p. 54).

35 So while the report expresses “concerns about
establishing user fees at the point of service”, it
encourages regional health authorities to introduce
various forms of user fees and co-payments for services
on a decentralised basis.

36 The term “unbundling” is widely used in other service
sectors to refer to the splitting apart of vertically-
integrated public monopolies into separate functions,
which is generally accompanied by re-regulation and
privatization. These changes have often been
controversial and have sometimes resulted in regulatory
chaos. For example, concerns about safety and
accountability are prompting the UK government to take
steps to re-nationalize the recently “unbundled” and
privatized functions of British Rail.

(Barrie Clement, Furious ministers to strip rail chiefs
of power, The Independent, 5 January 2004, available
at http://news.independent.co.uk/uk/politics/
story.jsp?story=478189 , accessed Jan. 5, 2004).

Similarly, “unbundling” and re-regulating the tel-
ecommunications industry in the United States is
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widely seen to have been a public policy failure. A
conservative commentator, in an engaging and reveal-
ing account of these changes, notes that “implement-
ing the rules has been a logistical nightmare all
around.” He adds: “Climbing out of this quagmire
will be far more difficult than sliding into it.” (Peter
W. Huber, Telecom Undone—A Cautionary Tale, Man-
hattan Institute, available free online at http://
www.manhattan-institute.org/html/_comm-
telecom.htm .

A critical analysis of the plans by Premier Gordon
Campbell’s Liberal government in British Columbia
to “unbundle” and re-regulate the province’s electric-
ity industry has recently been released by the Cana-
dian Centre for Policy Alternatives. Marjorie Griffin
Cohen, Gutting A Power House: BC Hydro and the
new Energy Plan, Canadian Centre for Policy Alter-
natives, April 2003. (Available at http://
www.policyalternatives.ca/bc/gutting-power.pdf ,
accessed Jan. 5, 2004).

37 U.K. House of Commons Transport Committee, The
Future of the Railway, Seventh Report of Session 2003-04,
Volume I, Report, together with formal minutes, HC 145-
1, 1 April 2004. (Available at www.parliament.uk/
parliamentary_committees/transport_committee.cfm ,
accessed April 2, 2004)

For a media assessment of the report, see:

Clement, Barry, “Rail network out of control, say
MPs”, Independent, April 2, 2004. (Available at http:/
/ n e w s . i n d e p e n d e n t . c o . u k / u k / t r a n s p o r t /
story.jsp?story=507513 ; accessed April 2, 2004.)

38 White, Tarina, “CHR ponders rule in U.K. bid,” Calgary
Herald, September 13, 2003, p. B3.
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39 “Setback for flagship government health policy,” The
Guardian, April 15, 2004.

40 ”Calgary may provide health services in the UK,” CMAJ,
January 20, 2004; 170(2).

41 Carvel, John, “Ministers axe frontrunner in privatised
fast-track surgery project,” The Guardian, April 16, 2004.

42 Pratt, Sheila, “Private health care not always best value,
British experience shows; Klein should take heed before
pushing taxpayers down privatization path,” Edmonton
Journal, May 16, 2004.

43 “Setback for flagship government health policy,” The
Guardian, April 15, 2004, op. cit.

44 Interview with Michael Kirby, Policy Options, December
2002-January 2003, p. 7

45 Ibid., p. 7.

46 Ibid., p. 7.

47 The “meta-analysis” by P.J. Devereaux, et. al. of
McMaster University analysed 15 studies to compare
mortality rates in investor-owned private for profit
hospitals and clinics versus private, not-for-profit
institutions. It drew on data covering approximately 38
million patients between 1982 and 1995.

(Devereaux, P.J., et al., “A Systematic Review and
Meta-Analysis of Studies Comparing Mortality Rates
of Private For-Profit and Private Not-for-Profit Hos-
pitals”, in Canadian Medical Association Journal, Vol.
166, No. 11, 28 May 2002, pp.1399-1406.)

48 Their consequent propensity to have reduced highly-
skilled staffing levels is, according to the authors, a
“likely factor” in their higher death rates. Deveraux, et
al. op. cit..
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49 Kirby estimates that “Currently, within Canada’s health
care system, only 5% of hospital care is delivered by the
private for-profit sector.”

50 The Kirby committee appears to base its argument for a
reduced role for government on the notion of improved
integration of health services through better planning
and improved fiscal control.

“[T]he Committee believes that increased responsi-
bility for decision-making related to the full range of
health services, enhanced responsibility for planning
and better control over the allocation of resources
would lead to greater integration of health services;
these are all appropriate roles for R[egional] H[ealth]
A[thorities] in the publicly funded health care sys-
tem today and in the future.” (Ch. 3, p. 69)

Curiously, however, the committee does not delve into
the issue that such devolution threatens to reduce co-
ordination, control and accountability within the over-
all healthcare system. (See Section 3.1.4)

51 Laurence, Jeremy, “Private hospitals charging NHS
inflated fees for work,” The Independent, May 5, 2004.

52 Note that this proposal, while it seems to be at odds with
the Health Care Guarantee proposal, accords with the
position of the plaintiffs in the Chaoulli Supreme Court
case, a position that Senator Kirby has successfully
sought intervenor status to support. (See Section 3.2.4)
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53 Real or apparent conflicts of interest are likely to arise
when senior regional health authority officials have
financial interests in private, for-profit clinics and
hospitals that contract with the same health authorities.
For an analysis of potential conflicts of interest involving
private, for-profit surgical facilities and the Calgary
Regional Health Authority, see: Gillian Steward, Public
Bodies, Private Parts: Surgical contracts and conflicts of
interest at the Calgary Regional Health Authority,
Parkland Institute, March 2001. (available at http://
www.ualberta.ca/PARKLAND/research/studies/
ES&PR/ESconflictCRHA.html , accessed Jan. 7, 2004).

54 Stanley H. Hartt, Q.C. and Patrick J. Monahan, The
Charter and Health Care: Guaranteeing Timely Access to
Health Care for Canadians, C.D. Howe Institute,
Commentary, No. 164, May 2002. Cited in Kirby, p. 104.

55 The description is from Kirby, p. 107, which cites [2000] J.
Q. No. 470 (QL)(C.S.Q. Piche J.), para 243, 261-263.

56 McBane, Michael, “On whose behalf is Senator Kirby
speaking?; Senator Kirby and other Senators should
withdraw from the case before the Supreme Court,” The
Hill Times, March 22, 2004. (available at http://
www.healthcoalition.ca/chaoulli-oped.pdf ; accessed
May 14, 2004)

57 Ibid.

58 Response of the Respondent Attorney General of Canada
to the Motion for Leave to intervene of Senator Kirby et
al. dated December 22, 2003. SCC case 29272. Obtained
by fax.

59 Cf. Paul Boothe and Mary Carson, “What Happened to
Health Care Reform?”, Commentary, C.D. Howe Institute,
December 2003, p. 5.
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60 While such reforms would find ready support from neo-
conservative provincial regimes, presumably they would
also be thrust upon even reluctant provincial
governments.

61 Kuttner, Robert, Everything for Sale: The Virtues and Limits
of Markets, New York: Knopf, 1997, p. 111.

62 Cf. Section 3.2.4

63 A recent front page story in the New York Times
provides a U.S. example of “gaming” the system. It
reports on a new form of back surgery, spinal fusion,
which American doctors are administering with
increasing frequency. The article points out that there is
little evidence that this procedure is better for patients
than simpler alternatives, but that the relatively high
reimbursement rates from Medicare and Medicaid make
it a profitable operation for doctors and hospitals to
perform. Reed Abelson and Melody Petersen. “An
Operation to Ease Back Pain Bolsters the Bottom Line
Too,” New York Times, December 31, 2003, Page A1, cited
in Dean Baker, Economic Reporting Review, Janary 5, 2004,
available at http://www.cepr.net/pages/
Economic_Reporting_Review_Page.htm.

64 Melody Chen, Outsourcing played role in outbreaks:
CDC head, Taipei Times, June 10, 2003, p. 2. (Available at
http://www.taipeitimes.com/News/taiwan/archives/
2003/06/10/2003054672 , accessed Jan. 6, 2004).
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65 See the Canada Health Infoway website at http://
www.infoway-inforoute.ca/ , accessed Jan. 6, 2004. It
contains specific items on “Alliances with Private Sector”
and “Joint Investments”. It also contains (at http://
www.infoway-inforoute.ca/news-events/
index.php?loc=20030331&lang=en , accessed Jan. 6, 2004)
a transcript of an interview conducted by David M.
Wattling, Managing Partner with Courtyard Group and
Founding Chair of CHITTA – Canada’s Healthcare
Information Technology Trade Association, with Myrna
Francis, then-Senior Vice-President of Strategic Alliances,
Canada Health Infoway. (Francis is currently listed as
Interim President and Chief Executive Officer. Prior to
joining Infoway, she was General Manager, Health and
Life Science Industry at IBM; General Manager of
Strategic Business Development in IBM’s Healthcare
Group; Canadian Managing Partner of CSC Healthcare
Group, and held various executive positions in the
Ontario government.) As the following excerpts
demonstrate, this interview provides Francis’ candid
perspective on Infoway’s partnerships with for-profit
companies.

“Infoway has set an ambitious goal – having the ele-
ments of an interoperable HER [Electronic Health
Record] across half this country within 7 years. One
entity alone cannot accomplish this….”

“We have already met with senior officials from some
30 or 40 companies, comprising IT [information tech-
nology] venders and investors. We intend to comple-
ment this with an open and ongoing dialog with in-
dustry, facilitated by industry groups …”

“To be clear we [Infoway] do not contract directly with
the private sector. We do however support projects
sponsored by a public sector organization, which may
in turn partner with the private sector. The choice of
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said partners will be totally up to the public sector
sponsor….”

“Infoway will come and it will go. It is here on a very
time-limited mission. I am a true believer that things
should be left to market forces….”

“I believe healthcare represents the last big vertical
market to get into. In fact there is a unique opportu-
nity as the growth in healthcare needs converges with
the bust in other sectors. Furthermore Canada repre-
sents a great environment in which to build IP and
skills, and then sell them into higher priced markets
such as the US and Europe.”

66 New electronic health record helps keep patients safe,
News release and backgrounder, October 21, 2003,
Alberta Health and Wellness, Government of Alberta.
(available at http://www.gov.ab.ca/acn/200310/
15355.html , accessed Jan. 6, 2004)

67 Cited in The Patent Medicines Price Review Board,
“Performance Report for the Period Ending March 31,
2002,” p. 1. The report is available at http://www.tbs-
sct.gc.ca/rma/dpr/01-02/PMPRB/pmprb0102dpr_e.pdf
, Cf. Romanow report, Chapter 9, p. 196.

68 Ibid., p. 5.

69 Ibid., p. 5. Data on manufacturers’ sales of patented and
non-patented drugs is presented, without explanation, in
figure 9.4 of the Romanow report (p. 209).

70 Ibid. p. 15.

71 Ouellet, R. 2002. “The Effects of International Trade
Agreements on Canadian Health Measures: Options for
Canada with a View to the Upcoming Trade
Negotiations,” Discussion Paper prepared for the
Commission on the Future of Health Care in Canada;
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Johnson, J.R. 2002. “How Will International Trade
Agreements Affect Canadian Health Care?”, Discus-
sion Paper prepared for the Commission on the Fu-
ture of Health Care in Canada.; and

Canadian Centre for Policy Alternatives. 2002. “Glo-
balization and Health: Implications and Options for
Health Care Reform.” Summary Report by the re-
search consortium from Research Project on Globali-
zation and Health prepared for the Commission on
the Future of Health Care in Canada.

72 As indicated in Chapter 4, the extensive and growing
involvement of private, for-profit corporations in P3s
and in so-called ancillary health care services in Canada
raises graver trade treaty risks. However, Romanow’s
artificial distinction between “direct” and “ancillary”
services precludes treatment of this important issue.

73 Strictly speaking, none of these sloppily worded
assertions imputed to Romanow are actually expressed
as values (i.e. moral standards) such as, “fairness, equity
or solidarity” or even as value-statements such as
“Canadians consider equal and timely access to
medically necessary health care services on the basis of
need as a right of citizenship, not a privilege of status or
wealth (Romanow, p. xvi).”

74 The website of the Canadian Council for Public-Private
Partnerships—an organization of P3 proponents—is
found at http://www.pppcouncil.ca , accessed Jan. 7,
2004.
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75 Lewis Auerbach, Arthur Donner, Douglas D. Peters,
Monica Townson, and Armine Yalnizyan (2003), Funding
Hospital Infrastructure: Why P3s Don’t Work, and What
Will, Canadian Centre for Policy Alternatives, November.
(Available at http://www.policyalternatives.ca/
publications/p3-hospitals.pdf , accessed Dec. 31, 2003).
The quotation is drawn from the authors’ open letter to
the Ontario Ministers of Health and Long-Term Care,
and Public Infrastructure Renewal, which is quoted in a
CCPA news release, dated November 6, 2003. (Available
at http://www.policyalternatives.ca/whatsnew/
p3hospitalspr.html , accessed Dec. 31, 2003).

76 Some of these concerns have been raised by the B.C.
Government and Service Employees’ Union win
connection with the B.C. government’s privatization of
its Medical Services Plan and Pharmacare systems. (See
Section 4.3.3)

Other concerns about the impact of contracting out,
or “offshoring”, information technology services can
be found at:

Addressing the Regulatory Vacuum: Policy Considerations
Regarding Public and Private Sector Service Job
Offshoring, Public Citizen, available at http://
www.citizen.org/documents/OffshoringReport.pdf .

77 Clark, Thomas, “Hospitals offer a prescription for
profit,” Financial Times of London, February 10, 2004.
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78 In accordance with this recommendation of the
Mazankowski Report, the Alberta government
established an Expert Advisory Panel to Review Publicly
Funded Health Services in May 2002. Its stated purpose
was “to review the current basket of publicly funded
health services and, on an ongoing basis, to review new
health services to ensure that Alberta’s publicly funded
health services remain comprehensive and sustainable
for the future, and provide the best value.” (Panel’s
Progress Report to December 2002, p. 1).

The panel’s initial Progress Report, issued in Decem-
ber 2002, recommended the Alberta government re-
duce, review or restrict funding for four services: op-
tometry services, podiatry services, chiropractic serv-
ices, and community physical therapy provided out-
side of hospitals. These services are not now covered
by the Canada Health Act but are covered by Alberta’s
public insurance plan.

More generally, the panel concluded that “the catego-
ries of services [it was provided] are too broad to al-
low a useful analysis of whether or not funding should
be continued for each category of services.” (p. 29) It
recommended that “funding should be continued for
the broad categories currently in place” but that this
does not mean “that all services within those broad
categories should continue to be funded.” (p. 29). The
panel asserted that “a complete review ... is critical” –
a task the panel stated it was unable to accomplish
“[g]iven the timeframes involved.” (p. 29)
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The panel also concluded that

“the only way to make decisions about continued
funding for currently-funded services is to set crite-
ria for deciding which of these services warrant re-
view, to establish priorities, then review specific serv-
ices that match the criteria. This process would allow
the Panel to determine whether or not funding should
be continued and, perhaps more importantly, under
what conditions funding should be provided. As a
result, the Panel will proceed to develop criteria to
identify high priority, currently funded health serv-
ices that would be reviewed on an ongoing basis, us-
ing the process and structure developed [by the Panel]
.…” (pp. 29-30)

The panel’s final report, issued in March 2003, pro-
vides a model for assessing publicly funded health
services and technologies. It recommends review
process consisting of a technical screen, a social and
economic screen, and a fiscal screen.

On July 18, 2003, Alberta Minister of Health and
Wellness Gary Mar outlined the provincial govern-
ment’s response to the two panel reports in a news
release. According to the Hon. Mar, the reports “rec-
ommended maintaining the currently funded catego-
ries of health services” – a finding the government
accepted. (para. 2) However, the government rejected
the panel’s recommended funding reductions and
other changes to optometry, podiatry, chiropractic
services and community physical therapy services.
The Minister also indicated that the government ac-
cepted “in principle” the panel’s recommended “proc-
ess to assess which new and emerging health serv-
ices should be covered publicly,” though it would
“work with existing resources” rather than “create
another advisory board, as proposed.” (para. 4).
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Expert Advisory Panel to Review Publicly Funded
Health Services, Progress Report to December 2002,
Alberta Health and Wellness, 40 pp. (Available at
h t t p : / / w w w. h e a l t h . g o v. a b . c a / r e f o r m /
EAPprogress.pdf , accessed Dec. 29, 2003).

The Burden of Proof: An Alberta Model for Assessing
Publicly Funded Health Services, Final Report of the
Expert Panel to Review Publicly Funded Health Serv-
ices, March, 2003, 28 pp. (Available at http://
www.health.gov.ab.ca/reform/EAPprocess.pdf , ac-
cessed Dec. 29, 2003).

“Government funding right health services now, fo-
cus on new process for funding future services,” News
Release, Alberta Health and Wellness, Government
of Alberta, July 18, 2003. Available at http://
www.gov.ab.ca/acn/200307/14802.html , accessed
Dec. 29, 2003).

79 The GATS national treatment and market access
provisions apply only to those sectors that each
government has listed in its country schedule. As noted
in Chapter 2, these listed commitments are referred to as
specific commitments.

80 Canadian Centre for Policy Alternatives, Putting Health
First, supra, Chapter 2, endnote 1.

81 Canada, Schedule of Specific Commitments, supplement
4, 26 February 1998.
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82 In Q&As on its public web site the federal Department of
International Trade (formerly DFAIT) admits this issue,
stating: “Question: ‘What about private health insurance
in the GATS?’ Answer: ‘In 1997, Canada made market
access and national treatment commitments with respect
to private health insurance such as that provided by Blue
Cross. Commitments made on private health insurance
do not undermine or require us to change our public
health insurance system.’ Question: ‘What if the
Government decides to expand public health insurance?’
Answer: ‘Should Canadian governments decide to
expand public health insurance to areas previously
covered by private health insurance, the GATS has
procedures to modify our commitments as necessary.’
(emphasis added),” (http://strategis.ic.gc.ca/epic/
internet/instp-pcs.nsf/en/h_sk00152e.html ; accessed
May 1, 2004)

83 See: Mathew Sanger, Reckless Abandon: Canada the GATS
and the Future of Health Care, Canadian Centre for Policy
Alternatives, 2001, esp. pp. 77-89;

Putting Health First, op. cit, p. 25, and

Johnson, J.R. 2002. ‘How will international trade
agreements affect Canadian healthcare,’ Draft discus-
sion paper prepared for the Commission for the Fu-
ture of Health Care in Canada. , pp. 18-19.

84 These assertions are considered in greater detail in
Putting Health First, Canadian Centre for Policy
Alternatives, 2002, op. cit., pp. 12-14.

85 GATS Article I:3.c.

86 For a critical examination of the GATS “governmental
authority” exclusion, see Perilous Lessons, op. cit., pp.
24-29 and 85, where this indirect effect is considered.
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87 As noted in Perilous Lessons, this analysis is based on
the generous assumption, perhaps unwarranted, that the
GATS “governmental authority” exclusion provides
some degree of meaningful protection. (Ibid., Chapter 3,
endnote 48).

88 It should be noted, however, that the NAFTA national
treatment obligations does not apply to subsidies
(NAFTA Art. 1108.7).

89 A vital legal case on public health care has now gone to
the Supreme Court of Canada. In Jacques Chaoulli et al.
v. Attorney General of Quebec, Dr. Chaoulli and George
Zeliotis are seeking to overturn a Quebec court decision
that prohibited the latter from paying privately for a hip
replacement. The two argue that the decision violates the
right to life, liberty and security under the Charter of
Rights and Freedoms.

As noted in Section 3.2.4, Senator Kirby and other
members of the Kirby committee filed a motion for
leave to intervene on December 10, 2003, and on May
4, 2004 were granted leave to present oral argument
in their individual capacity. Other notable organiza-
tions have filed responses, notices of intervention, or
motions for leave to intervene in this important case.
These include the federal and a number of provincial
attorneys general, the Canadian Medical Association,
the Canadian Labour Congress, the Canadian Health
Coalition, and a number of private, for-profit surgery
and health services corporations.

The Supreme Court docket and related information
for this case is available on the Supreme Court web-
site at http://www.scc-csc.gc.ca/Welcome/
index_e.asp . Select “cases”, then “SCC Case Infor-
mation” and search for “29272”. (Accessed Jan. 6, 2004
and May 18, 2004).
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90 For example, government action to reduce tobacco use is
but one of a range of measures that would likely be far
more significant in improving health outcomes among
Canadians.

Recent research in the U.K. found that many compu-
ter systems used by general practitioners failed to
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