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Summary

On February 14, 2003 Canada publicly re-
leased its “ititial offer” to cover services and
investment under the Free Trade Area of the
Americas (FTAA). Canada’s so-called offer is
merely a list of draft reservations copied al-
most entirely verbatim from Canada’s list of
NAFTA reservations drawn up in 1994.

These draft reservations, together with
previously-obtained drafts of the services and
investment chapters,1 indicate that the Cana-
dian government is pursuing an FTAA that
combines some of the worst features of the
NAFTA investment chapter and the GATS
services provisions.

The Canadian government clearly sup-
ports – despite some public rhetoric to the
contrary – incorporating many of the most
controversial features of the NAFTA invest-
ment chapter into the FTAA, including:

• investor-state dispute settlement,
• broad expropriation-compensation provi-

sions,
• minimum standard of treatment rules, and
• performance requirements prohibitions.

Moreover, the draft FTAA services chap-
ter also includes some significant “NAFTA-
plus” provisions drawn from the GATS. For
example:

• The FTAA services chapter (Article 7,
Market access) would prohibit monopo-
lies in all covered sectors, and

• the FTAA services chapter (Article 5)
would apply national treatment to subsi-
dies (by contrast, subsidies are exempted
from NAFTA’s national treatment rule).

The impacts of these NAFTA-plus features
drawn from the GATS would be compounded
by the approach, strongly supported by
Canada, that the FTAA services chapter be
“top-down.”

Combining these tough NAFTA-plus pro-
visions with a top-down approach dictates
that Canada take a fresh, serious look for po-
tentially non-conforming measures and de-
velop appropriate new reservations. Incred-
ibly, however, Canada’s initial offer does not
include any new reservations designed to pro-
tect Canadian measures that are inconsistent
with these “NAFTA-plus” features. For exam-
ple, there is no reservation exempting Canada
Post’s monopoly from the FTAA.

Moreover, Canada’s experience with
NAFTA’s investment chapter has been nega-
tive. (Investors have challenged a broad range
of important Canadian public policies. There
have been at least 8 investor-state cases
against Canada and in each decided case the
investor’s claim has been at least partially
upheld.) These serious problems with NAFTA
investor-state also suggest that Canada
should take a different approach to reserva-
tions than was taken under NAFTA. For ex-
ample, Canada’s NAFTA reservation for
health and social services has been strongly
criticized, including most recently by expert
research for the Romanow commission. Nev-



2 CCPA Briefing Paper Series: Trade and Investment

ertheless, Canada’s FTAA reservation for
health and social services is a carbon copy of
the flawed NAFTA reservation.

In short, despite the new challenges posed
by NAFTA-plus services provisions in the
draft FTAA and the existing problems with
NAFTA investor-state, Canada’s “initial offer”
simply recycles its outdated and flawed list
of NAFTA reservations. This borders on in-
competence and contempt for important pub-
lic interests.

Background:

Canada’s “initial FTAA offer in services and
investment” is simply a preliminary list of
reservations that replicates, with very few
changes, Canada’s list of NAFTA reservations.

The list of proposed FTAA reservations,
which were posted on the DFAIT web site
(http://www.dfait-maeci.gc.ca/tna-nac/
ftaa_neg-en.asp) on February 14, 2003, as-
sumes that both the investment and services
chapters will be “top-down,” that is, that all
sectors and government measures are covered
unless they are specifically exempted.

Reservations are country-specific excep-
tions. They exclude only the listed measures
of the country making the reservation. Fol-
lowing the NAFTA model, there are two types
of proposed reservations, unbound (Annex II)
and bound (Annex I).

Annex I, or bound, reservations exempt
existing, non-conforming measures. Such
measures could only be changed to make
them less FTAA-inconsistent. If a measure
were changed, or eliminated, the protection
afforded by the Annex I reservation would
also disappear. In other words, as is the case
in NAFTA, they would be subject to a ratchet
effect.

Annex II, or unbound reservations, usu-
ally apply to sectors not specific measures.
They are intended to provide the flexibility
to introduce new, otherwise non-conforming,
measures. They are not subject to a ratchet

effect. New, otherwise inconsistent, measures
can be introduced in these sectors so long as
they meet the terms of the reservation.

As the federal government’s note explain-
ing the initial offer indicates, the proposed res-
ervations only provide protection against cer-
tain articles (national treatment, MFN, local
presence, performance requirements and/or
Senior management and board of directors).
For example, in Canada’ proposed approach,
it is not possible to reserve measures against
challenge under the controversial expropria-
tion or minimum standard of treatment pro-
visions. All measures in any sector (with the
probable exception of national security meas-
ures) would be fully exposed to such chal-
lenges.

Discussion:

“NAFTA-plus” services provisions
As noted, there are significant differences

between the substantive provisions of the
NAFTA services chapter and the proposed
FTAA text. The FTAA draft contains brack-
eted language which, for example, reflects
GATS-style prohibitions on market access re-
strictions (Article 7, Market access) that,
among other things, prohibit monopolies in
covered sectors. The draft FTAA chapter
would also extend national treatment to sub-
sidies. Neither of these provisions are part of
the NAFTA, yet Canada’s proposed list of res-
ervations does not include any additional
protection against these more restrictive ob-
ligations. (Although much of the FTAA serv-
ices chapter is bracketed, it is almost certain
that any FTAA would include, at a minimum,
all existing GATS obligations. Every country
in the FTA negotiations is already a GATS sig-
natory.)

Moreover, because Canada explicitly
adopts a top-down approach to the FTAA
services and investment chapters, the impact
of the GATS-style provisions would be more
sweeping than under the GATS. Under the
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GATS, market access rules and national treat-
ment rules apply only to listed services (a
bottom-up approach). To take just one obvi-
ous example, there is no proposed FTAA res-
ervation for Canada Post’s monopoly over
letter-mail services even though monopolies
would clearly be prohibited in all sectors. Nor
is there any reservation protecting Canada’s
flexibility to provide subsidies exclusively to
Canadians. Canada’s proposed FTAA reser-
vations are clearly inappropriate and inad-
equate.

The draft FTAA services chapter also in-
cludes restrictions on non-discriminatory
domestic regulation modeled after the GATS
controversial Article VI. It is not a foregone
conclusion that these restrictions would be
part of a final FTAA services text. But if they
were, and they were applied on a top-down
basis, they would pose a very serious threat
to a vast range of public interest regulations.
There is nothing in the proposed list of Cana-
dian reservations that would protect Cana-
dian public interest regulations against chal-
lenge under such provisions.

In the case of services, Canada could have
sidestepped the risks of investor-state chal-
lenges simply by going along with the major-
ity position that investment (commercial pres-
ence) in services should be dealt with under
the services chapter (which is not subject to
investor-state). Supporting a positive list ap-
proach would also provide greater flexibility
to exclude sectors such as health, education,
social services, postal services and culture
from the services provisions. Instead, Canada
has insisted on a top-down, negative-list ap-
proach and its proposed reservations are
made on that assumption.

The draft FTAA reservations list

Annex II
The Annex II reservations are almost iden-

tical to those in NAFTA. The very few differ-
ences include:

• The draft telecommunications reservation
is somewhat narrower, probably reflect-
ing domestic regulatory changes since
1994.

• The draft air transportation reservation is
somewhat broader, apparently replacing
I-C-32 an annex I reservation under
NAFTA. The proposed FTAA reservation
would provide protection for future meas-
ures, while NAFTA’s I-C-32 protects only
existing measures.

Annex I
The Annex I list is also nearly identical to

that contained in NAFTA.
The only significant difference is more il-

lusory than real. Canada asserts that its ini-
tial offer pertains to federal measures alone:
“This document is premised on the non-ap-
plication of the investment and cross-border
trade in services provisions of the Agreement
to measures of sub-national entities.” Based
on previous Canadian experience, this quali-
fication is a ploy to avoid a jurisdictional
squabble with the provinces (or to provide
both levels of government ‘political cover’)
until the deal is signed, sealed and delivered.

The FTAA’s investment and services chap-
ters will almost certainly apply to subnational
measures. At the appropriate moment,
Canada (in concert with the US and with or
without the consent of Canadian provinces
and territorial governments) will likely pro-
pose a general reservation excluding all ex-
isting non-conforming provincial and local
measures (as of the date the FTAA comes into
effect) from certain key provisions of the
FTAA. Canada’s initial offers in the MAI were
made with the same qualification and on the
same premises.

Like the corresponding NAFTA general
Annex I reservation, the FTAA general reser-
vation would not protect the future policy
flexibility of provincial and local govern-
ments. Only existing, non-conforming meas-
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ures would be exempted and then only from
certain provisions on the FTAA investment
and services chapters (for example, there are
no federal reservations against the controver-
sial expropriation provisions.) Subnational
governments would, however, benefit from
the cover provided by Canada’s Annex II res-
ervations, which do protect future policy flex-
ibility to some extent (see discussion below
for shortcomings of the Annex II reserva-
tions).

The health and social services reservation
(Annex II-C-9)

In explaining the offers, the federal gov-
ernment claims that “the Government’s po-
sition on health, social services and public
education has always been very clear: they
are not negotiable.” But the FTAA offers rely
on the flawed NAFTA-style Annex II-C-9 res-
ervation. The problems with Annex II-C-9
(raised most recently by the Romanow Com-
mission report) include:

• Canada’s proposed sectoral reservation
for health care only applies to health serv-
ices “to the extent that they are social serv-
ices established or maintained for a pub-
lic purpose” (Annex II-C-9). One very se-
rious shortcoming of this wording is that
as the private element in the financing or
delivery of a health service increases, the
protection afforded by the reservation di-
minishes.

• As noted above, the proposed reservation
doesn’t apply to several of the FTAA’s
most problematic provisions, including
those dealing with expropriation and com-
pensation, minimum standards of treat-
ment and performance requirements.

• “This piece-meal and qualified approach
creates real vulnerability to NAFTA chal-
lenges and investor claims.” (Steven
Shrybman)2

• The exposure of the education sector is
even more extreme. Canada’s proposed
reservation only applies to “public edu-
cation.” Private education is fully exposed.
Merely protecting ”public education” as
opposed to “education:”
• risks “possible spillovers on the pub-

lic [education] system... if Canada lib-
eralized services and investment in
some private [education] services” in
the sector,

• fails to recognize “the mix of public/
private sectors in the [education] sys-
tem,” and

• fails to recognize ”the importance of
maximizing governments’ policy flex-
ibility for present and future [educa-
tion] system reforms.”3

• Reservations, as derogations to a treaty,
will be interpreted narrowly by dispute
panels.

• A serious drawback of reservations is that
if any future federal government with-
draws, or trades away, a reservation, then
it can never be reinstated. By contrast, gen-
eral exceptions can only be changed by
agreement of all parties to a treaty and
consequently are far more permanent and
durable than reservations.

Canada’s trade negotiators have appar-
ently learned nothing from the problems with
NAFTA’s investment chapter nor from con-
cerns about trade treaty risks to health and
other public services. All they’ve done is cut
and pasted the NAFTA reservations into the
proposed FTAA.

Canada has proposed the very same res-
ervations as in the NAFTA, despite some very
significant concerns that have been raised
about the effectiveness of these reservations,
including Annex II-C-9. It is important to
stress that this is a Canadian offer; Canadian
negotiators are free to put forward anything
they want. They should be able to do much
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better than simply slavishly copying the
flawed NAFTA reservations.

As Putting Health First, a research report
prepared for the Romanow Commission, ar-
gued: “Canada should not rely exclusively on
country-specific exceptions for health, which
have significant shortcomings and should
only be regarded as stopgap measures. In-
stead, Canada should pursue generally
agreed exceptions or safeguards—permanent
features of treaties that are far more likely to
endure over time. Canadians deserve perma-
nent protections for health care that are em-
bedded in the very foundation of its interna-
tional trade and investment agreements.”4

Cultural diversity
Canada’s approach to culture in the FTAA

implicitly emphasizes the greater flexibility
and durability of a general exception apply-
ing to the entire agreement and to every sig-
natory.

“In addition, additional exceptions
that would apply to the entire Agree-
ment and to every signatory can also
be negotiated during the course of the
negotiations. For example, as is the
case in Canada’s existing bilateral
agreements, Canada’s objective is to
ensure a cultural exception that main-
tains maximum flexibility to pursue
cultural policy objectives. Canada is
also using the occasion of the FTAA
negotiations to promote recognition of
the importance of preserving cultural
diversity and to build support for a
binding international instrument in
this regard. Canada has therefore ta-
bled language to this effect for inclu-
sion in the Preamble to the Agree-
ment.”5

The proposal for preambular language
would clearly, in itself, not be sufficient to
achieve maximum flexibility. But seeking a
general exception that fully safeguards the
flexibility not just to pursue but to meet cul-
tural policy objectives — while at the same

time building support for a binding interna-
tional instrument protecting and promoting
cultural diversity, that is negotiated outside
the FTAA — is a better strategy than relying
exclusively on country-specific reservations.

The Romanow commission recommended
a similar approach to protecting Canada’s
health care system when it called on the fed-
eral government to: “Take clear and immedi-
ate steps to protect Canada’s health care sys-
tem from possible challenges under interna-
tional law and trade agreements and to build
alliances within the international commu-
nity.”6

Endnotes

1 The November 1, 2002 drafts of the FTAAA
services and investment chapters are available
at http://www.dfait-maeci.gc.ca/tna-nac/
ftaa_neg-en.asp.

2 Steven Shrybman, A Legal Opinion Concerning
NAFTA Investment and Services Disciplines and
Bill 11: Proposals by Alberta to Privatize the De-
livery of Certain Insured Health Care Services,
March 2000.

3 These points are drawn from a presentation
by Jake Velinga of Health Canada emphasiz-
ing the importance of broadly reserving
“health” rather than “public health.” They
highlight, by analogy, the shortcomings of the
decision to reserve public education rather
than education, more broadly. See Jake
Velinga, International affairs, Health Canada,
presentation to the WHO forum on GATS and
Health, Jan. 9-11, 2002, available at http://
unstats.un.org/unsd/tradeserv/docs/
who2002/who2002index.htm.

4 Putting Health First, Canadian Centre for
Policy Alternatives Consortium on Globaliza-
tion and Health, October 2002, available at
www.policyalternatives.ca.

5 See Cultural Diversity in the FTAA—Canada’s
position , available at http://www.dfait-
maeci.gc.ca/tna-nac/ftaa_neg-en.asp.

6 Commission on the Future of Health Care in
Canada, Building on Values: The Future of Health
Care in Canada, p. 233 (Ottawa, November
2003).



6 CCPA Briefing Paper Series: Trade and Investment

Canadian Centre for Policy Alternatives
Suite 410-75 Albert Street, Ottawa, ON K1P 5E7

tel: 613-563-1341 fax: 613-233-1458
email: ccpa@policyalternatives.ca web site: www.policyalternatives.ca

CAW 567


