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Executive Summary
and Recommendations

e Over the almost ten years of government by the Conservative Party of
Canada numerous policy decisions, including amendments to various
laws, were taken that initiated substantial change to Canada’s histor-
ical approach in assisting Canadians in foreign countries —known
collectively as consular services. Many of these changes played out in
Parliament and in the press and often were challenged in the courts.
More often than not the challenges were successful.

e The historical approach of the universality of consular services for
all Canadians was undermined and there was no assurance that all
Canadians were treated with equity, fairness and consistency.

e Omar Khadr, his brothers and other affected Canadians, strongly
supported by lawyers, were central to many of these cases; more
than fifty were filed with the Federal Court, the Federal Court of Ap-
peal, the Supreme Court of Canada and various provincial courts.
The decisions in these cases continue to be cited by others in simi-
lar appeals to the courts.

e These changes to long-standing laws and practices gave rise to char-
ges of discrimination in the delivery of consular services. Some Can-

adians were helped; others were not.
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e Many cases involved issues associated with actions by the RCMP and
CSIS; two Commissions of Inquiry were established and in turn they
examined some of the associated consular issues. Their reports and
recommendations have received little attention in the years since,
yet the reasons for their establishment are stronger today than ever.

Little to no attention was paid to these issues either during the re-
cent election or in the mandate letters provided to the ministers ap-
pointed to manage Canada’s international affairs. This paper offers
a review of the issues and provides specific recommendations for

improvements.

The issues involved, in addition to that of discrimination in the pro-
vision of consular services using Crown Prerogative, include clem-
ency and the death penalty, dual citizenship, transfer of offenders,
Consular Service Fee, voting abroad in Canadian elections, Mandela
rules on the treatment of prisoners, Canadian legal representation,
commissions of inquiry involving consular issues, consular cases in-
volving national security, privacy and the media, the revocation of
Canadian citizenship, oversight of consular policy and cases, and
an international conference on consular relations.

In summary, the recommendations for action by the Government
of Canada are as follows:

Crown Prerogative: Introduce a parliamentary resolution stating con-
sular services to Canadians will be provided without discrimination and
the government will disavow the use of the Crown Prerogative in such mat-
ters. In the longer term, establish in law the obligation to provide consul-
ar service to all Canadians and in doing so eliminate the use of the Crown
Prerogative in this area.

Clemency and the Death Penalty: Change existing policy so that clemency
would be sought for all Canadians sentenced to death in foreign countries.

Dual Citizenship: Seek agreements with countries where recognition of
Canadian citizenship is a problem in providing consular services and estab-
lish the obligation of Canada to extend such services to its dual citizens. In
the longer term seek international agreement on a set of norms on the issue.

Transfer of Offenders: Through amendments to the International Trans-
fer of Offenders Act, curtail the discretion available to Minister of Public Safe-
ty in considering applications for transfer by Canadian citizens.
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Consular Service Fee: Establish a review of the use of the Consular Ser-
vice Fee and the appropriateness of its current level. The review should be
presented to Parliament.

Voting Abroad. Remove the present five-year limitation on the right of
a Canadian citizen resident abroad to vote in Canadian elections.

Mandela Rules on the Treatment of Prisoners: Clearly state that Can-
ada accepts the Mandela Rules on the Treatment of Prisoners and ensure
they are reflected in Canadian prison policy.

Canadian Legal Representation: Establish a review of the rules gov-
erning Canadian legal representation of Canadians in difficulty abroad and
provide new norms to ensure there is appropriate cooperation by officials
in Global Affairs Canada on the matter.

Commissions of Inquiry Involving Consular Issues: Review the rec-
ommendations of the O’Connor and Iacobucci Commissions of Inquiry as
they relate to consular policy and actions and ensure that appropriate ac-
tion is taken if it is found that current policy and practices are inconsistent
with them.

Consular Cases Involving National Security: Establish the primacy of
the rights of the Canadian citizen when information on national security is
passed to foreign governments. Consular cases with national security con-
cerns should be included in the development of new oversight procedures
and organizations for national security.

Privacy and the Media: Establish with the Privacy Commissioner guide-
lines for the release of privacy information concerning consular cases when
issues of public safety and interest are involved. Equally, the Privacy Com-
missioner should provide guidelines for the use of information covered by
the Privacy Act for policy analysis.

Revocation of Canadian Citizenship: Remove from law the revocation
of citizenship of citizens with a second citizenship when convicted of cer-
tain crimes. Dual citizens should not be discriminated against on the basis
of a second citizenship. [Update: Amendments introduced in late February
to this effect.]

Oversight of Consular Policy and Cases: Initially ensure the House of
Commons Committee on Foreign Affairs or a sub-committee assume formal
responsibility in matters of consular policy and cases. In the longer term
explore the establishment of an independent authority reporting to Parlia-
ment to deal with consular policy and cases and to receive from the public
complaints on consular services.

Canadians Abroad: A Policy and Legislative Agenda



International Conference on Consular Relations: Canada should
play an active role in seeking international review of consular relations, in-
cluding the Vienna Convention on Consular Relations. To that end Canada
should host an international conference on the matter in 2017, the 50" an-
niversary of the coming into effect of the Convention.
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Introduction

CONSULAR PROTECTION, OR services to Canadians in difficulty in foreign
countries, has never loomed large in the activities of the department of For-
eign Affairs or in its current iteration, Global Affairs Canada. There have been
efforts to provide the resources and skilled people to deliver such services
and today, despite public complaints to the contrary, the ability of the de-
partment to provide consular services is probably better than at any time in
its history. However, over the past decade, there have been a number of sig-
nificant changes in the policies governing such services. These have serious-
ly undermined the universality of the services and do not ensure Canadians
are treated by their own government with equity, fairness and consistency.

The government elected on October 19 has not made any specific refer-
ence to these issues either in its election platform or in the letters of instruc-
tions to newly appointed ministers within the Global Affairs Canada port-
folio. Equally, during the election campaign itself, there were few, if any,
references to the needs of Canadians in foreign countries, nor an interest in
examining the matter in the post election period.

Daily stories in the media of these difficulties remind us of the import-
ance of the matter to a large number of citizens. Recently six Canadians died
in a murderous attack on a hotel in Ouagadougou, while a few days earlier
another died on the streets of Jakarta. Hundreds languish in foreign prisons
on specious charges while others need urgent medical attention or evacu-
ation from the world’s trouble spots.

Canadians Abroad: A Policy and Legislative Agenda
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In the past few years an insidious doctrine has been introduced governing
such services. This doctrine suggests that first and foremost Canadians are
primarily responsible for solving their own problems. This is akin to emer-
gency room medical personnel screening patients on the basis of their life
styles or the accidents they may encounter on life’s perilous journey. Equal-
ly, the previous government was quick to suggest that the problems of Can-
adians overseas were due to the actions of foreign governments, seeking to
limit the responsibility of the Canadian government to provide appropriate
assistance. While this is a significant element in some cases, the Govern-
ment of Canada must accept full legal responsibility in ensuring that every-
thing possible is done to assist such Canadians.

A few weeks ago Amnesty International in association with the Fahmy
Foundation released a “Protection Charter.” The Charter provides “princi-
ples to guide Canadian law and policy reform” in order to strengthen and
make more effective “Canadian government action to defend the rights of
Canadian citizens and individuals with close Canadian connections.” The
Fahmy Foundation was created by Mohamed Fahmy, a Canadian journalist,
who was wrongfully imprisoned in Egypt for his work during the recent but
unfortunately short Arab spring of political change. Mr Fahmy was released
and permitted to return to Canada, and he has made it his work to bring into
“sharp focus the urgent need to reform and strengthen the laws, policies
and practices that guide Canadian government action in such cases.” This
report, which was undertaken simultaneously with the development of the
Amnesty International Protection Charter, has some of the same objectives.

This report brings together various issues associated with assistance to
Canadians overseas and suggests various corrective actions that could be
taken by the new government. The corrective actions include both policy
and legislative initiatives and in their collectivity would create greater equity,
fairness and consistency in the treatment of Canadians who go beyond our
borders for a wide range of reasons.

In all of this it is important to emphasize that the consular function does
not carry with it the need to pass judgement on the activities of consular cli-
ents. Rather it operates independently of such judgements. Instead, it seeks
to establish and require standards of conduct by governments in how indi-
viduals are treated. In the international arena the rule of law in this area re-
mains a fragile flower and there is a reluctance by some governments to see
it flower further. Canadian policy and actions on behalf of Canadians out-
side of Canada should recognize this and ensure nothing is done to make
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matters worse. Rather there is a need for Canadian policy to recognize the
need for urgent action.

Explanatory Note: The terms Consular Protection, Consular Rela-
tions, and Consular Services are used interchangeably to describe the
range of services that countries provide in support of their citizens in
foreign countries. In general, these terms largely refer to the same issues.
Occasionally the term “diplomatic protection” is used in the consular
context but it also has a larger meaning and is not used in this paper.

Canadians Abroad: A Policy and Legislative Agenda

11



12

Background

CANADIANS TRAVEL. FOR millions each year the travel is far beyond the
borders of Canada, and it is a rare part of the world that never feels the tread
of a Canadian shoe. There are no precise figures but it is the conclusion of
many that more than five million Canadians are outside the country at any
one time. That represents one seventh of the population. Entry records for
Mexico and Cuba register more than a million Canadians arriving in each
country each year, representing a significant element in the economic well-
being of these two countries. It also reflects the vagaries of the Canadian cli-
mate, where February needs leavening by a warm sun, sea and sand. There
are also hundreds of thousands of Canadians who reside in foreign coun-
tries for education, work, family connections or retirement. It is estimated
that there are approximately one million Canadians in the United States,
over 300,000 in Hong Kong, and tens of thousands in the United Kingdom,
France, Germany, Italy, India, the Philippines, Lebanon and Mexico.
Canadians are not exceptional in embracing international travel. For each
of the past three years more than a billion people travelled internationally.
Forecasts suggests that in another decade or so the number of internation-
al travellers will exceed two billion, in excess of 25 percent of the world’s
population. This travel and its associated industries — aviation, ocean cruis-
ing, insurance, banking, tourist support services and accommodation —is a
seven-trillion-dollar element in the global economy. For many countries it
is the foundation of economic well-being. And for those who travel, it pro-
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vides the hopeful foundation for bridges that cross the great chasms of eth-
nic, religious, economic, political, and increasingly, climatic strife.

The success of the postwar aviation industry provided the foundation
for this travel. Technological advances produced aircraft with speeds ran-
ging from 150 knots to those pushing the speed of sound - and for a short
while, in excess of that. Equally the range of such aircraft is now pushing
ten thousand nautical miles. Today it is possible to travel to any point on
the earth’s surface in less than twenty-four hours (although some would
say your luggage will take a little longer). Ships are not far behind in rela-
tive size and speed. A few years ago there was a proposal for a cruise ship
large enough for a Boeing 747 to land on its top deck. The ship did not get
built, but technologically it remains feasible.

During the postwar period the world made consistent progress in less-
ening barriers in the movement of goods and services. World-wide, multi-
lateral and bilateral trade and economic agreements have proliferated, en-
suring that for the first time in history there is a global economic system,
and the term globalization became part of our daily conversations. A few
years ago it would have been considered fanciful that an economic “cold”
in China would affect us all. Today it is daily fare in our news.

It is accepted that this lowering of economic barriers was and is an es-
sential element in improving the lives of billions in all parts of the world.
But during the same period some of the early initiatives in support of inter-
national travel have largely withered and died. Visa-free travel, facilitation
by governments of entry and departure procedures, and the idea that the
International Civil Aviation Organization (ICAO) had a role to play in eas-
ing international travel have all disappeared from the international agen-
da. In western Europe the countries of the Schengen Agreement providing
for borderless travel, reeling under the mass influx of refugees from periph-
ery countries, are slowly re-instituting historic border control measures.

Governments the world over have decided the threat to security and
safety, as represented by a variety of non-state actors and individuals from
all parts of the world, needed collective action, including significant con-
trols on international travel. It has long been recognized that aircraft repre-
sent a vulnerable and available target for those seeking to make large pub-
lic statements or achieve narrow political or criminal objectives. The first
hijackings and bombings of aircraft date to the early days of passenger air
travel and have remained a constant danger ever since. The 1960s and 1970s
saw a proliferation of such acts, where to board an aircraft gave promise
of a stopover in Havana or Algiers. The international community through
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common action gave such acts universal criminal status, and the screening
of passengers, luggage and freight have restored a high level of security to
commercial aviation. But as the destruction of Air India Flight 182 over the
North Atlantic on June 23, 1985, or Metrojet 9268 over Sinai, Egypt, in late
October 2015 demonstrate, there will always be tragic gaps in the ability of
governments to protect all.

Ships have not had the same attraction for those wishing to inflict harm,
although there have been occasional attempts to do so. But as recent inci-
dents have shown, the increasing size of the ships with thousands of pas-
sengers brings with it the possibility of health hazards that turn such trav-
el into nightmares for many.

Moreover, as this is being written, the world is now recovering from the
Ebola health emergency and is at the leading edge of one associated with
the Zika virus, which first emerged in 1947 in the Zika Forest a few miles
west of downtown Kampala, the capital of Uganda. In 2009 the H1N1 avian
influenza virus was identified as a global pandemic, and some 17,000 died.
Since then there have been H5N1, H7Ng and H1oN8, also all avian influenza
viruses, which kill some 30 to 60 percent of their reported human victims.
In 2002-03 it was SARS, and then MERS.

These, with more to come, bring home to everyone that international
travel promotes the spread of diseases that a few years ago were footnotes
in our daily lives. The speed of the spread of such diseases is at least equal
to that of the modern traveller. As with generals always re-fighting yester-
day’s war, little attention is expended on dealing with international health
emergencies and pandemics; instead security measures by governments
continue to dominate international travel. Not surprisingly, deaths from dis-
eases outnumber those from political violence by enormous factors.

Common action by the international community has reduced the at-
tacks against aircraft, seemingly without affecting the willingness of mil-
lions to board flights to distant destinations. Still, it is apparent that some of
the security measures now in place are in need of review, revision and pos-
sible elimination. Recent news stories in Canada illustrate the problem, re-
vealing that “no fly lists” do not contain sufficient information to positively
identify the intended target. A name in and of itself is insufficient for posi-
tive identification. The absence of a date of birth or other biographic iden-
tifiers has meant children or other innocent persons are identified as being
potential risks to flight safety.

Other than the minimization of risks to travel in this age of the global-
ization of political issues, the treatment of foreigners by national govern-
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ments throughout the world has seen little to no concerted international
action. The norms as reflected in the 1963 Vienna Convention on Consular
Relations (VCCR) are largely customary ones and recognizable by those at-
tending the Congress of Vienna in 1815. The 1963 Convention overwhelming-
ly provides for the establishment of consular relations between states —as
its title clearly states —and establishes few new ones providing protection
for foreigners who encounter problems with local authorities or local con-
ditions. The fundamental rule is that foreigners have no protections other
than those that are available to citizens. As such, it denies to persons un-
familiar with language, laws, procedures and mores a more equitable stand-
ing before the laws and courts of a foreign country.

The one improvement in the 1963 Convention was the obligation of a
government to notify a foreigner arrested or detained of their right to be in
touch with the consular authorities of their country of citizenship. How-
ever, this treaty obligation did not include standards governing such con-
tact, and today the ability to assist a citizen in trouble in a foreign country
is governed by the vagaries of the local justice system, especially those as-
sociated with police and security authorities. Equally, the treaty does not es-
tablish an obligation for the country of citizenship to take any action at all
on behalf of its vulnerable citizens. The VCCR only creates the environment
of consent within which assertive consular protection is possible. However,
two more recent UN conventions, on Migrant Workers and Disappearances,
extend the right of consular notification and improved access.

Equally troubling, especially in an increasingly migratory world, is the
lack of any meaningful norms for the treatment of persons with more than
one citizenship, despite its prevalence'. Generally, the only international
norm on the matter of dual citizenship, or as it was called at the time, dual
nationality, is one that was codified in a still valid League of Nations 1930
treaty. That treaty denies to the government of a person with its citizenship
the right to provide “diplomatic protection” in a second country of citizen-
ship. While that “norm” has weakened over time, countries do provide (or
attempt to provide) consular services to a citizen in their country of other
citizenship. Today, there is little to no international law to provide norms in
relation to this significant characteristic of our modern world.

These issues, among others, are the warp and woof of providing con-
sular assistance to Canadians in difficulty in foreign countries. The media
furnish daily testimony of these difficulties and more often than not, those
affected, their families and Canadians generally do not quietly accept the

current limitations in providing meaningful or acceptable assistance, or in
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legal terms, protection of Canadians, in a foreign country. There have been
low-level discussions of the possibility of convening a review conference for
the 1963 Convention in the hope that additional protections might be ne-
gotiated and included in a new version. However, there is little enthusiasm
from the 177 signatories to the Convention for such a conference and, as a
result, the norms of 1963 and earlier, live on.

Beneath this gloomy larger picture there are glimmers of interest and
action by a few countries concerned with this situation. In 1963, the source
countries for the millions of Asians who are now international tourists were
largely uninvolved in the negotiations for the VCCR; today they have become
a large and constant feature of such travel and are a concern for their gov-
ernments in the demand for consular services. From Japan, Korea, and now
especially China, millions travel to the far reaches of the world and collect-
ively have a very significant impact.

This spring it is expected that some six million Chinese will travel over-
seas during the Spring Festival Holiday. China has signed visa-free agree-
ments with 106 countries and already 53 countries allow Chinese tourists to
travel without visas, or provide visas upon arrival. The Director of the Chi-
nese Foreign Ministry’s consular department recently stated that they were
“facilitating visa applications on the basis of...common interests, mutual re-
spect and mutual benefit.” This would have been heresy a few years ago! He
went on to say, “For those who have urgent need for work, study or family vis-
its, we will offer favorable arrangements to help them realize their dreams.”

There is some interest in global arrangements by these countries, but
realizing the difficulties involved they have used bilateral and regional ar-
rangements to solve some of their consular issues. Significantly, China in
particular sees consular services for its citizens as a prime responsibility of
government. It has been a participant in the Global Consular Forum (dis-
cussed below) and has used bilateral arrangements with Japan, Australia
and Vietnam to assist nationals during large-scale natural disasters. China
also recognizes sex tourism and medical tourism as problems requiring
common action.

Of even greater import in the provision of consular services to Canadians
are the changes, over the past decade, to some of the fundamentals in the
consular policies of the Government of Canada. These changes have large-
ly resulted from the difficulties specific Canadians have encountered in for-
eign countries. In a number of cases, decisions by courts (mainly the Fed-
eral Court) forced the government to assist a Canadian when clearly it was
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not inclined to do so. As many of these cases involved new Canadians, there
were legitimate fears of selective and discriminatory assistance.

The Canadians involved were subjects of considerable public comment
and their names alone illustrate the basis on which charges of discrimina-
tion were made: Ahmed Said Khadr, Muayyed Nurredin, Omar Khadr, Ab-
dullah Khadr, Maher Arar, Ahmad Elmaati, Abduraham Khadr, Abdullah
Khadr, Abdullah Almalki, Aly Hindy, Abousufian Abdelrazik and Suaad
Mohammed. In comparison, the press also reported closely on the case of
Brenda Martin, who had been detained by the Mexican authorities on fraud
charges. In that case the government provided extraordinary assistance,
even providing for an aircraft to return her to Canada after she was ultim-
ately freed. Unfortunately, the standard of service available to Ms Martin is
not available to all.

The charge of discriminatory treatment by a government towards some
of its citizens is one of the most serious that can be made. Prior to the start
of the three Harper governments, in 2006, it was rare for a government to
be charged with discrimination in providing a service to a Canadian citizen.
There were often charges of incompetence, lack of interest or diffidence in
such matters, but the idea that there was overt discrimination was not part
of the public debate.

The legal right of the government to deny assistance to Canadians in
difficulty in a foreign country is the most serious issue affecting those trav-
elling. Since travel is a right recently sanctioned by the Supreme Court, ul-
timately it will require legislative action through statute to ensure all Can-
adians obtain consular assistance.

The Canadian government denies it has a legal duty to provide services
toits citizens in a foreign country. This stands in sharp contrast to the many
ways countries with diverse constitutional and legal regimes recognize the
obligation to provide consular services. United States law provides a “clear
and universal duty” to protect Americans abroad; such an obligation is a
“primary obligation” for Mexican officials; Brazilian law requires “consuls to
protect Brazilians abroad and to ensure compliance with rights under treat-
ies, usage and principles of international law”; Hungary has written con-
sular protection into its constitution as an entitlement of every citizen; and
European Union law states that every citizen shall be “entitled to protection
by the diplomatic or consular authorities of any Member State.” However,
within the EU there is an ongoing debate as to the extent of this obligation
or the need for it to be codified. The constitutions of at least twenty-eight
other nations recognize the right to consular protection, while numerous
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other countries have embedded this right in national laws or through judi-
cial interpretation. (More details on Crown Prerogative can be found in An-
nexes B, C,D, Eand F.)

Both Australia and the United Kingdom continue to emphasize that there
is no obligation to provide consular services or a legal right for citizens to
claim consular rights or services. The British, as with most “constitutional”
issues, prefer the matter to be left undecided and let situational events de-
cide the issues. However, it is rare for the British to deny consular services
to citizens. They even went so far as to negotiate the return of British resi-
dents from the Guantanamo Bay prison. The Australian policy is much the
same as that of Canada. Its “Consular Services Charter” states: “You do not
have a legal right to consular assistance and you should not assume that as-
sistance will be provided.” It is worth noting, however, that it is a rare gov-
ernment in Australia that would deny consular services to a citizen or work
against the interest of a citizen in difficulty in a foreign country.

A constant element in the delivery of consular services by the Govern-
ment of Canada is the relative unimportance it has held within the work of
Global Affairs Canada. Despite their fundamental importance to Canadians,
consular affairs remain the ignored and perennial step-child of the work of
Canada’s foreign affairs. In the personnel and financial resources made avail-
able (even after the implementation of the Consular Service Fee), consular
affairs do not have the significance they should have in the overall work of
the department. Success and failure are measured by individual cases, and
while this is ultimately the measure that should be used, they should also
be supported by a larger effort to promote a domestic and international en-
vironment in which the consular obligations of governments are universal-
ly accepted and followed.

Earlier in the paper references were made to the Vienna Convention on
Consular Relations. Negotiations for its completion ended in 1963 and suf-
ficient signatures of ratification were in place by 1967 for it to come into ef-
fect. Since its ratification it has been defined by one over-riding concept:
foreigners affected by the actions of the local government cannot expect to
receive treatment that is better or different from that meted out to its local
citizens. In some measure, the VCCR represented the granting of the right of
countries to protect their citizens in foreign countries, but during the same
period and with greater effect the international community re-affirmed the
sovereignty of states and the right of non-interference in the domestic af-
fairs of states.
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In the fifty years since the ratification of the VCCR, the importance of
sovereignty and non-interference has grown in importance, while the right
or willingness of countries to protect their citizens overseas has diminished.
While an ever-growing network of human rights treaties and the Respon-
sibility to Protect (R2P) concept seek to undermine unbridled sovereign-
ty and strict non-interference, there has not been a significant effort to see
these rights reflected in national consular policy and law.

Article 5 of the VCCR gave countries the legal, moral and international
authority to act with vigour in providing protection for persons outside of
their countries of citizenship. It states:

Consular functions consist in:

(a) protecting in the receiving State the interests of the sending State and of
its nationals, both individuals and bodies corporate, within the limits per-

mitted by international law;

Some of these protections were included in such documents as the Uni-
versal Declaration of Human Rights, International Convention on Civil and
Political Rights (ICCPR), Convention Against Torture and other Cruel, In-
human or Degrading Treatment or Punishment (CAT), and the Convention
on the Rights of the Child, and while it was only implied, these rights also
applied to resident foreigners. Unfortunately, states did not seek to enforce
this interpretation and this failure has limited progress on consular relations.
All governments are guilty of an unwillingness to give the matter the import-
ance it rightly deserves. As a consequence, the VCCR is no more than a musty
and dusty tome in the legal libraries of foreign ministries around the world.

Others see more hope than the above comments suggest. In the latest ver-
sion of their definitive work in this area, Luke T. Lee and John Quigley state:

In the second half of the twentieth century, the international minimum stan-
dard came to prevail with the emergence of human rights law. Under this
conception, a State owes obligations to all persons, whether nationals or
aliens, under standards defined internationally and reflected both in cus-
tomary law and in a network of widely ratified multilateral treaties. A con-
sul protesting treatment of a Sending state national may rely on internation-
al standards as found in custom and treaties. As explained by Canada: “It
is a basic principle of international law that whatever a State’s treatment of
its own subjects, aliens must be accorded an international minimum stan-
dard of treatment, including freedom from arbitrary arrest, due process in

the determination of legal rights, and respect for human rights generally.
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The obligation a state owes to “all persons, whether nationals or aliens,”
is a hopeful sign but the practice often falls far short of the principle involved.
Consular services continue to operate more on the basis of the willingness
of a state to be helpful than any acceptance of this principle.

Unfortunately, this has been amply demonstrated by the specific ac-
tions of the previous Canadian government. Its willingness to discriminate
against Canadians in difficulty overseas added to and supported the world-
wide consensus that such matters were not important. Its actions, based
more on ideological considerations than universal principles, reinforced the
attitude of many countries where fingernail shortening, torture and execu-
tions were part of the norm. As the next section of this paper demonstrates,
discrimination against specific citizens, giving national security dominance
over the rights of citizens, refusal of support to some citizens facing execu-
tion, and an unwillingness to transfer Canadian prisoners all delivered a
specific message to the international community about Canadian “values.”

Of equal import, the policies of the previous government gave an over-
whelmingly negative message to Canadian officials responsible for delivering
consular services to citizens in foreign countries. If the government was will-
ing to embed discrimination in its policies and actions, it was no surprise
that officials were willing to adopt the view that “our hands are tied — all we
can do is stand by and watch and let the local system play out” as part of
the dominant policy. Government scientists were able to challenge restric-
tions on their ability to speak freely about their research, but consular of-
ficials were sufficiently few, and the issues so unknown outside of a select
few, that they were unable to counter the government’s errant policies. It
was left to a few dedicated lawyers to bring such matters before the courts
in order to obtain remedy for affected Canadians.

The Canadian policy changes that were made and accentuated over the
last ten years fundamentally altered the basis on which consular services
were provided to Canadians. The numerous successful applications to the
courts for redress and relief strongly support the view that the changes were
inimical to the well-being of Canadians, but there are few signs that officials
then in charge of providing consular services argued against them. There is
now an opportunity to redress this failure.

While eliminating the scope of government discretion under the Royal or
Crown Prerogative for the provision of such services is of fundamental im-
portance, there is a wide range of other matters that require urgent action
to overcome previous policies and actions that affect Canadians in foreign
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countries. These issues require either legislative or administrative action
or both. The issues are dealt with in detail in the next section of this paper.

Apart from the Supreme Court decision in 2010 emphasizing the primacy
of Crown Prerogative in consular matters, there have been a number of other
court decisions critical of governmental decisions in this area. These deci-
sions are discussed in greater detail in the next section of the paper and they
clearly illustrate a wide gulf between the approach of the previous govern-
ment on consular matters and the needs and expectations of Canadians.

Many of these court decisions are listed in Annex A. These decisions in-
volve such issues as the following:

e Equality of Service

e Clemency and Protection from the Death Penalty
e Dual Citizenship

e Transfer of Offenders

e Consular Service Fee

e Voting Abroad in Canadian Elections

e Mandela Rules on the Treatment of Prisoners

e Canadian Legal Representation

e Commissions of Inquiry Involving Consular Issues
e Consular Cases Involving National Security

e Privacy and the Media

e Revocation of Canadian Citizenship

e Independent Oversight of Consular Policy and Cases

¢ International Conference on Consular Relations
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Discussion of
Specific Issues

Equality of Service

The fundamental principle in the provision of governmental services to cit-
izens is that of equality. The absolute principle that all citizens are equal be-
fore the law must be applied when a government offers specific services to
its citizens. There are often practical derogations from this principle (for ex-
ample pensions for seniors are not paid to the young) but for a target group
care must be taken to ensure that entitlement differences are not based on
extraneous factors and are in accordance with the Charter of Rights and
Freedoms. Such services are financed out of specific and general taxes and
this reinforces the need for equality.

Discretion in the delivery of consular services has been available to the
government since such services were first provided through the use of the
Crown or Royal Prerogative principle. This prerogative essentially states that
a government retains the ability to act as it deems appropriate if the matter
is not covered by statute. The conduct of foreign relations, of which consul-
ar services forms a part, is not detailed by statute and therefore the govern-
ment retains the absolute right to act as it considers appropriate. For con-
sular services this is reflected in the instruction to all involved officials in a
manual (the full text is in Annex B) which states:
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Most consular services are provided as a matter of discretion by virtue of
the royal prerogatives; except as provided by statute; no one is entitled to

claim such services as a matter of legal right.

This prerogative was rarely, if ever, used by earlier governments, but was
given renewed prominence in 2010 as a result of the government’s appeal to
the Supreme Court of Canada of earlier decisions by the Federal Court and
the Federal Court of Appeal concerning Omar Khadr. In their decisions these
courts stated that Mr Khadr’s Charter rights had been breached by actions
of officials of the federal government. The Supreme Court in its decision
agreed that Mr Khadr’s rights were “violated” and the conduct of officials
“did not conform to the principles of fundamental justice.” Unfortunate-
ly, the Court went on to state: “It would not be appropriate for the court to
give direction as to the diplomatic steps necessary to address the breaches
of Mr Khadr’s Charter rights.” In doing so the Court gave absolute preced-
ence to the “powers under the royal prerogative” available to the federal
government in the conduct of foreign affairs. As such, discretion is legal-
ly available to the government in deciding what service it provides to Can-
adians in difficulty in foreign countries. As we have seen, such discretion
is the basis on which discrimination is constructed and exercised. (A more
complete text of the decision can be found in Annex C.)

Consular services are part of several unique governmental services that
are financed wholly by the users of the services. Each year the government
collects around $100 million through the Consular Service Fee which is paid
at the time a person applies for a passport. Over the past several years, ef-
forts have been made to obtain greater transparency in accounting for this
aspect of governmental finances, but so far complete accounting is not avail-
able. However, it can be stated with some certainty that the consular fees
collected exceed by millions of dollars the cost of the services provided.
This is contrary to the law establishing Consular Services Fees, which states
that the monies collected are to be used exclusively for consular services.

The essential feature in considering the use of the Crown Prerogative
in the delivery of consular services is whether it conflicts with the Char-
ter of Rights and Freedoms. The 2010 Khadr decision by the Supreme Court
made it clear that Khadr’s rights under the Charter were violated. The Court,
nevertheless, decided that an unwritten convention, the Crown Prerogative,
took precedence over the basic written law governing the relationship be-
tween the state and its people. Both the Federal and Federal Appeal courts
regarded the violation of Mr Khadr’s rights as a significant event and did
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not believe that Crown Prerogative trumped the effort for a remedy. The Su-
preme Court of Canada, however, appears to have made a political decision.
At the time the Court was under fire for a series of decisions contrary to gov-
ernment policies and Mr Khadr’s rights under the Charter were sacrificed.

The elimination of Crown Prerogative from the provision of consular ser-
vices is relatively easy to obtain. It could be done by parliamentary resolu-
tion or, in the longer term, specific legislation that would provide the statu-
tory basis for the delivery of consular services to all Canadians irrespective
of how citizenship was obtained. Equally, the resolution or legislation could
establish in law the services that would be provided and where they would
be delivered. In the past few years there were attempts through private mem-
bers’ bills to have such a law enacted, but they did not succeed. The legisla-
tive route could be a lengthy process, and in the meantime, it is possible for
the government to simply declare that consular services are not discretion-
ary but available to all Canadians in accordance with the Charter.

The nature of consular services is such that, in addition to the Charter,
there is a need for other standards such as procedural fairness and recog-
nition of reasonable expectations when a citizen seeks assistance from gov-
ernment. In a significant way the Federal Court, in its decision of March 4,
2009, concerning the government’s policy change on seeking clemency for
Canadians sentenced to death abroad, highlighted these issues. Further de-
tails on the decision are in the next section of the paper.

Clemency and Protecting Canadians
from the Death Penalty

The last executions in Canada occurred in December 1962, and in 1976 the
Canadian Parliament eliminated the death penalty. In 1987 Parliament de-
feated a bill to restore the death penalty. There have been occasional sug-
gestions for its restoration, but Canadians have been relatively comfortable
with its removal from the Criminal Code. Consistent with this action in Can-
ada, it became the policy of successive governments to seek clemency for
Canadians sentenced to death in foreign countries.

There were several such cases in the United States, Saudi Arabia, Singa-
pore, United Arab Emirates, Vietnam and elsewhere, where the government
intervened and generally succeeded in having the death penalty commut-
ed to a lesser penalty. Two unsuccessful efforts involved Stanley Faulder in
the United States and Nguyen Thi Hiep in Vietnam. In most of these cases,
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before a request for clemency became necessary, consular officials were en-
gaged in a variety of actions in support of the accused Canadian. (Further
details are available in the Affidavit by the author in the Ronald Allen Smith
case before the Federal Court.)

The policy of seeking clemency in all cases continued until 2007, when
the government decided it would alter the basis on which clemency would
be sought on behalf of a Canadian sentenced to death. The case that prompt-
ed the change involved Ronald Smith, a Canadian sentenced to death in the
state of Montana. The government announced that it would no longer sup-
port an application for clemency by Mr Smith, and subsequently his lawyers
filed an action with the Federal Court requesting its intervention. In a de-
cision dated March 4, 2009, the Court ruled that it was not questioning the
right of the government to change its policy on such a matter. But as with
several other cases that had gone to the Federal Court, the Court did insist
that there was a need for procedural fairness in the process through which
policy changes were made. The Court wrote:

I have no hesitation whatsoever in finding that the reversal of the Govern-
ment’s position after more than 20 years of unqualified assistance to Mr
Smith gave rise to a reasonable expectation that any decision to withdraw
support would not be applied without a full consultation with him and with
his legal advisors followed by a fair and objective consideration of the ap-
propriateness of applying any new policy to the facts of his case. That de-
termination would be required to consider the implications arising from the
Government’s midstream and very late reversal of the earlier decision to af-
ford him full support. Fairness also requires that there be a clear articulation
of any new clemency policy such that Mr Smith could understand it and an
appropriate decision-maker could fairly apply it. Absent such clarity, any

resulting decision will always be arbitrary and unlawful...

[41] The failure by the Government to recognize any of these procedural
rights represents a fundamental breach of the duty of fairness and the de-
cision to withdraw support from Mr Smith for clemency must on that basis

be set aside.

In the aftermath of the decision by the Federal Court, the government
introduced a new policy on the procedures it would follow with respect to
interventions for clemency following a death sentence. Essentially, the new
procedures would allow the government to decide on interventions for clem-
ency based on a variety of subjective factors, such as the degree of democ-
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racy within a country and the legal procedures surrounding the death sen-
tence. A decision by the Government of Canada as to whether or not it would
seek clemency for a Canadian sentenced to death would then be based on
the assessment of the information. For example, it would be unlikely that
clemency would be sought for a Canadian under a death sentence in the
United States but clemency would likely be sought for a Canadian under
such a sentence in Saudi Arabia. These new rules by the previous govern-
ment are still in effect, as they were renewed on November 30, 2015, on the
Global Affairs Canada website.

These new rules have been criticized from the time they were implemented
as being inimical to the well-being of a Canadian under a death sentence.
Essentially the new rules require a subjective judgement as to the quality
of justice in a specific country rather than being based on Canada’s objec-
tion to the use of the death penalty. To suggest that the use of the death pen-
alty is more legitimate in one country than in another would probably en-
sure that a Canadian would receive little to no help in such situations. Only
the earlier policy of seeking clemency for all Canadians sentenced to death
would provide equality of service. The new policy allows ministers and of-
ficials to discriminate between Canadians in difficulty overseas and in do-
ing so contribute to their possible execution.

To change the existing rules is relatively easy in the short term. The gov-
ernment would only need to announce that clemency would be sought for
all Canadians sentenced to death irrespective of where the sentence was im-
posed. The new policy would be in accordance with Canada as an abolition-
ist state and not based on the quality of justice in the sentencing state. In the
longer term the new policy could be reflected in new legislation establish-
ing the legal responsibility of the government to provide consular services.

[The above section was prepared before Foreign Minister Dion put an end
to the policy of the previous government of not seeking clemency for some
Canadians sentenced to death in a foreign country. On February 15, 2016, Mr
Dionin the presence of Zeid Ra’ad Al Hussein, United National High Commis-
sioner for Human Rights “affirmed that the Government of Canada opposes
the use of the death penalty in all cases, everywhere, ending the selective ap-
proach followed since 2007. As of today, the government will undertake clem-
ency intervention in all cases of Canadians facing execution. This change in
policy is rooted in the Government of Canada’s opposition to the death pen-
alty as well as its commitment to providing the highest standard of consular
assistance. In short, Canadian officials will now seek to determine how and
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when to undertake clemency intervention, and not whether clemency inter-
vention should be undertaken.]

Dual Citizenship

There are millions of Canadians who also hold the citizenship of another
country. In some cases, they may hold the citizenship of two or more coun-
tries. This is a significant characteristic of our increasingly migratory world.
Persons immigrating to Canada often carry with them the citizenship of their
country of birth or that of another country in which they resided. There is
nothing in Canadian law that prohibits the retention of a second citizen-
ship, and for many it provides a useful and valuable attribute in managing
their personal and public lives. There is no evidence to suggest that such
persons are in any way “less” Canadian for doing so.

Many countries have adopted the same approach as Canada in permit-
ting persons to have more than one citizenship. Others have not, and as
a result there are often problems for Canada in providing consular assist-
ance to Canadians who encounter difficulty when they are in their coun-
try of second citizenship. Some countries, including Canada, often require
a citizen to present themselves as a citizen when they enter from another
country. And it is often difficult, if not impossible, for a person to renounce
a second citizenship.

International law has not provided any safeguards or norms for per-
sons who have a second citizenship when they encounter difficulties in an-
other country. The only treaty on the matter dates back to 1930 and it pro-
hibits a country from seeking to provide “diplomatic protection” to a citizen
when they are in a country of second citizenship. This treaty is still on the
books but Canada, which was an original signatory, expressly denounced
it in 1996. A number of other countries are still signatories and others fol-
low its proscriptions.

Many Canadians are seriously affected by this situation. In recent years
Canadians with the citizenship of Iran, Iraq, Syria, Egypt, Saudi Arabia and
China have been arrested and imprisoned and Canada has not been able to
provide effective consular assistance despite serious efforts to do so. In the
case of China, Canada was able to negotiate a treaty in 1997 that provided
some measure of protection. The treaty gave Canada the right to provide
consular protection if a Canadian entered China using a Canadian pass-
port. However, if the Canadian entered China using a Chinese passport,
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then Canada did not have the right to provide consular protection. The rel-
evant article of the treaty states:

A national of the sending State [Canada] entering the receiving State [China]
with valid travel documents of the sending State will, during the period for
which his status has been accorded on a limited basis by visa or lawful vi-
sa-free entry, be considered a national of the sending State by the appro-
priate authorities of the receiving State with a view to ensuring consular ac-

cess and protection by the sending State.

Over the years there have been efforts to obtain international agreement
on determining the predominant citizenship and the provision of consular
protection for persons with dual citizenship. So far nothing of consequence
has emerged and today the provision of consular services for persons with
dual citizenship when they are in the country of second citizenship is diffi-
cult, if not impossible. There is a need for the Canadian government to en-
sure that citizens are fully aware of the dangers they may encounter when
they visit their country of second citizenship. In doing so the government
should also make clear that it will make every effort to provide consular ser-
vices in such situations.

The need for international agreement on issues associated with dual cit-
izenship is urgent and is an appropriate matter for inclusion in any revisions
to the Vienna Convention on Consular Relations or an associated protocol.
The Government of Canada should make efforts to have the United Nations
create a review conference for the Convention. The matter of a review con-
ference is discussed below in the section “International Conference on Con-
sular Relations.”

The issue of consular services for dual nationals will remain a long-term
one as there is little to no international consensus on the matter. While specif-
ic agreements similar to the one with China are possible, there is also a re-
quirement for officials to develop practical measures that might be used to
assist in specific situations. An obvious one is to argue humanitarian and
compassionate grounds for access or support to a dual national on behalf
of family resident in Canada.

Transfer of Offenders

More than forty years ago Canada, along with several other countries, sought
international support for treaties that would permit the transfer of persons
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convicted in a foreign country to their country of citizenship to serve their
sentence. The idea found widespread support; before long there were bilat-
eral treaties reflecting the principle, and since then the idea has flourished.
Regional treaties by the Council of Europe, the Commonwealth and the Or-
ganization of American States have been negotiated, and today there is a net-
work of treaties that permit the transfer of such prisoners. Canada now has
prisoner transfer treaties with nearly one hundred countries. These treaties
add to the extensive network of treaties such as mutual legal assistance and
extradition that permit international cooperation on transnational crime.

The central element in the prisoner treaties was to permit the transfer
of a convicted person to a prison in his/her country of citizenship to serve a
sentence and to be assessed by national prison authorities before release.
The treaties thus allowed persons to serve their sentences in an environment
close to family and friends and in familiar institutions. Equally, the treaties
allowed for the authorities of the country of citizenship to assess progress on
rehabilitation and the appropriate time for release. This last point is of par-
ticular importance since a Canadian serving a sentence in a foreign prison
to completion has the Charter right to return to Canada without the interven-
tion of Canadian authorities. The treaties, by allowing for controlled trans-
fers, overcame this potential threat to the safety and security of Canadians.

These treaties worked well (there is no evidence of subsequent crimes
committed by such persons once released from a Canadian prison) and
without serious problems for thirty or so years, with nearly all of the pris-
oners who applied for transfer accepted by Canada without judgement as to
the nature of their crime in a foreign country. Between 1978, when Canada
signed its first treaty with the United States, and 2005, more than 1400 Can-
adians were transferred from foreign prisons to become prisoners in Can-
ada. The majority were from prisons in the United States, but there were sig-
nificant numbers from Costa Rica, Mexico, Thailand, Trinidad and Tobago,
and the United Kingdom.

During that same period only five were denied transfer and these rejec-
tions related to questions as to whether or not a person was a Canadian cit-
izen. All governments during that period, Liberal and Conservative, under-
stood and accepted the value of such transfers for Canada and Canadians,
and made decisions accordingly.

This approach changed with the election of the first Conservative gov-
ernment in 2006. The then Minister of Public Safety, Stockwell Day, rejected
applications despite recommendations from officials that a prisoner be ac-
cepted for transfer. From January 2006 to January 2008, 117 Canadians were

Canadians Abroad: A Policy and Legislative Agenda

29



30

accepted for transfer but 61 were rejected. Very few if any substantive rea-
sons for the ministerial denial of transfer were offered except that a person
might represent a threat to Canadians, despite the fact that a person upon
transfer would be incarcerated in a Canadian prison. (Annex G has further
details on the transfer of prisoners.)

Not surprisingly, these ministerial rejections were appealed to the Fed-
eral Court, and the first of several such decisions was released in August
2008 concerning Arend Getkate, a Canadian imprisoned in the United States.
The Federal Court was scathing in its decision, stating that the minister was
“wholly unreasonable,” that the “evidence points in a wholly opposite dir-
ection” to the decision made by the minister, and that the minister “un-
reasonably disregarded this evidence.” In subsequent years, other minis-
terial decisions were appealed to the Federal Court and in another decision
in January 2012 the Court ruled that the minister of the day, Vic Toews, did
not provide satisfactory reasons to explain why a person was rejected for
transfer. The decision went on to cite twelve other cases where “this is the
type of pro forma decision under the act [International Transfer of Offend-
ers Act] that has been repeatedly found to be inadequate.”

The previous government had a penchant for turning adverse judicial
decisions to its advantage. So with the judicial decisions on prisoner trans-
fer. In its 2014 Omnibus Crime bill the government amended the existing
legislation to give the public safety minister more discretion, or in the view
of many, absolute and arbitrary discretion, when dealing with transfer ap-
plications.

As the law now stands, the minister can consider the following factors
in making a decision to consent to a transfer: the security of Canada; pub-
lic safety; possible future criminal activity; possible abandonment of Can-
ada as a place of permanent residence; possible injury to the offender’s safe-
ty or security by a foreign prison system; social or family ties in Canada;
health; refusal to participate in rehabilitation or reintegration; acceptance
of responsibility for the offence leading to the conviction; the manner in
which the offender will be supervised after transfer; and cooperation with
law enforcement agencies.

These are large and subjective factors, but the minister is also given un-
limited and arbitrary discretion to consider “any other factor...considered
relevant” in determining whether to consent to the transfer of a Canadian
offender. The effect of these provisions is to insulate future ministerial de-
cisions on transfer from further judgement by the courts. As such, the law
now gives the minister total discretion in deciding who is going to be trans-
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ferred. The legislation itself has yet to be challenged in the courts, but there
is no doubt that this level of discretion will undermine the purpose of the
law and will give rise to charges of discrimination.

Quite aside from any Charter challenge in the courts, Parliament gave
the minister this level of discretion and undoubtedly Parliament can take
it away. This discretion is contrary to the intent of the transfer treaties and,
when exercised, will simply postpone possible problems until after the
final prisoner release date. It is difficult to find another area of law where a
minister is given such open-ended discretion in affecting the well-being of
Canadians. It would be appropriate for the new government, as part of its
legislative program, to amend the International Transfer of Offenders Act so
that ministerial discretion is restricted to a level consistent with the object-
ives for controlled transfer of Canadian prisoners serving sentences abroad.

Consular Service Fee

In 1996 the government of the day implemented a policy whereby those need-
ing consular protection would pay for such services. The Consular Service
Fee was created requiring adults applying for a Canadian passport to pay a
fee of $25, which would be used to support the services needed as they trav-
elled abroad. The level of the fee was based on the cost of delivering con-
sular services at the time — approximately $35 million —and would grow
as more Canadians purchased passports, now an almost universal require-
ment for travel outside of Canada. As well, fees are charged for such other
consular services as notarial acts, financial transfers and several adminis-
trative functions.

Over the years since 1996, well over a hillion dollars has been collected
in Consular Service Fees, while the cost of providing services is consider-
ably less. The Auditor General in a March 2008 report noted that in 2006-07
the government collected approximately $1.9 billion in service fees. In the
section of the report devoted to the consular service fee, the Auditor Gener-
al wrote that the department of Foreign Affairs collected more “in consular
fees than the cost of providing the related services.” The report went on to
note that Foreign Affairs agreed that “its costing methodology for consular
services fees needs to be reviewed.”

Global Affairs Canada website Travel.gc.ca continues to proclaim that
“All the fees collected are used to maintain and improve Canadian consular
services around the world.” Unfortunately, there is no annual test of the ac-
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curacy of this statement. Recent reports have indicated that, in the last fis-
cal year $104 million was collected in consular fees, while the department-
al performance reports to the Treasury Board stated Global Affairs Canada
spent only $50 million on consular services in 2014-15. The performance re-
port for 2015-16 states that expenditures were expected to be approximate-
ly $49 million. No detailed accounting is available for the fees collected in
excess of the expenditures.

This situation has existed since the fee was implemented in the last years
of the previous century. Over the four-year period from 2009 to 2012 the col-
lected fees sequentially were $86.6 million, $95 million, $86 million, and
$94.5 million. The sale of passports through that period remained relative-
ly constant; however, no reasoning is given for the variances. During the
same period expenditures for consular services ranged in the mid to low
sixty-million-dollar range.

Apart from the Auditor General’s request for better bookkeeping for the
Consular Service Fee, nothing of any consequence appears to have been
done. The government did not undertake a survey of the public to ensure
that the fee and services were appropriate. However, on several occasions
the government has asserted that the cost of providing consular services ex-
ceeds the fees collected. An equally troubling aspect of the delivery of con-
sular services is the previous government’s steadfast assertion that such
services are discretionary, forming part of the Crown Prerogative. There is a
touch of irony in this as the government is collecting fees for a service that
it has no legal duty to provide.

It would be appropriate for the new government to review the amount
Canadians are paying for consular services through the Consular Service
Fee. Such a review has never been undertaken, and to do so would provide
Canadians with a better understanding of why there is a discrepancy be-
tween the fees that are collected and the stated cost of providing consular
services. The review should be submitted to Parliament.

Voting Abroad

The Canada Elections Act has provisions for Canadians who live outside
Canada to vote in federal elections. These provisions are constrained by the
requirement for Canadians to have resided abroad for less than five years.
Canadians residing outside Canada who are employed by the federal pub-
lic service or that of a province or by an international organization of which
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Canada is a member and to which it contributes are exempted from the five-
year restriction.

Special voting kits are sent to every person in the register of electors
residing outside Canada (there is a process for individuals to register) and
their votes are returned to Elections Canada, which distributes them to the
appropriate electoral district. These arrangements have been in place since
1993 and a small number of Canadians who meet the five-year rule do vote.
In the 2011 election approximately six thousand voted. The figures for the
2015 election are not yet available and there may be an increase from the
2011 numbers.

The Superior Court of Ontario ruled in 2014 that the five-year restriction
on voting was unconstitutional. Its decision was appealed to the Court of
Appeal for Ontario which ruled in 2015 that the restriction disenfranchis-
ing Canadians who lived abroad for more than five years was constitution-
al. The Court of Appeal majority decision hinged on preserving the nebu-
lous concept of a Canadian “social contract” put forward by the Government
of Canada where:

“[t]he electorate submits to the laws because it has had a voice in making
them.” Because expatriates need not “submit” to the laws of Canada, it is
fair to exclude them from participating in making them. Citizenship by it-
self is a guarantee (entrenched in the Canadian Charter of Rights and Free-
doms) of some rights. However,” [a]dding a layer to citizenship, residence
and physical presence can have an important influence on rights and obli-

gations of Canadians.”

(From Leonid Sirota, Why Disenfranchising Canadians Abroad is Wrong,

July 26, 2015).

Mr Sirota goes on to argue that the Ontario Appeals Court was wrong and
quotes extensively from dissenting Justice Laskin who argued that this denial
of voting “...case raises the constitutionality of the last significant piece of
federal legislation denying the right to vote to a group of Canadian citizens.”

Section 3 of the Charter of Rights and Freedoms states, “Every citizen
of Canada has the right to vote in an election of members of the House of
Commons or of a legislative assembly and to be qualified for membership
therein.” Section 6. (1) of the Charter states, “Every citizen of Canada has
the right to enter, remain in and leave Canada.” Some of these sections can
be overridden by Section 33, the “Notwithstanding” clause, which states
“33. (1) Parliament or the legislature of a province may expressly declare in
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an Act of Parliament or of the legislature, as the case may be, that the act
or a provision thereof shall operate notwithstanding a provision included
in section 2 or sections 7 to 15 of this Charter.” It is important to note that
Section 3 of the Charter is excluded from the possible use of the “Notwith-
standing” clause.

The Government of Canada’s creation of the “Social Contract” concept
in order to defend the denial of the right to vote to a Canadian citizen liv-
ing outside of Canada for more than five years is without precedent in our
laws. Intellectually, the idea of a social contract between citizens and gov-
ernments was constructed by political and social philosophers from centur-
ies long past. It might have had some value when journeys to the far corners
of the world were lengthy, dangerous and mostly one-way. But in today’s
world of instant communications, where two-way journeys are easily and
frequently undertaken, the idea that some citizens do not “submit” to the
laws of Canada is an artificial construct without serious validity. Denying
a Charter right to vote in such situations is to introduce a limitation that
should be removed.

It is expected that the decision by the Ontario Appeals Court will be ap-
pealed to the Supreme Court of Canada. The government should ensure that
when that happens, it abandons the argument of a “social contract” and
announces that it will amend the Canada Elections Act so that all citizens
of Canada are permitted to vote irrespective of their location.

Mandela Rules for the Treatment of Prisoners

In May 2015 the United Nations Commission on Crime Prevention and Crim-
inal Justice approved by acclamation the Mandela Rules for the treatment
of prisoners. The rules, named in honour of Nelson Mandela, significantly
revise an earlier set of rules, the “United Nations Standard Minimum Rules
for the Treatment of Prisoners.” The earlier rules were drafted in 1955 but
gained little acceptance internationally. Generally, countries were not willing
to accept international “rules” for the management of their prison systems.

The new Mandela Rules include an absolute prohibition of torture and
other cruel, inhuman or degrading treatment or punishment. They also re-
strict the use of solitary confinement and provide new rules on the treat-
ment of women prisoners and persons with disabilities, the provision of
health care, independence for health workers and safeguards on the use of
restraints. As well, the new rules call for July 18 to be designated as Mandela
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Prisoner Rights Day with the hope of promoting humane conditions of con-
finement and raising awareness of prisoners as a continuing part of society.

It is not yet clear what role Canada played in developing the new rules,
but their value for the hundreds of Canadians incarcerated in foreign pris-
ons is immense. Even the earlier standards which set minimalist rules were
seldom available to provide greater protection for Canadians jailed in in-
humane conditions.

The treatment of Canadians in foreign prisons remains a difficult on-
going aspect of consular services. The new government should give immedi-
ate support to these new rules and ensure that they are firmly reflected in
Canadian prison policy. As well, it is important that the new rules be used
by consular officials in seeking better conditions for Canadians imprisoned
abroad. The treatment of Canadians in foreign prisons can be a reflection
of how persons are treated in Canadian prisons. Canadian support for the
Mandela rules abroad will always be measured by others against how pris-
oners are treated in Canadian jails.

Canadian Legal Representation

Annex A provides details on some of the consular cases where Canadians
resorted to the courts in order to obtain redress and relief from the actions
of the Canadian government on consular matters. In other instances, Can-
adians have retained legal representation in Canada in order to assist with
their problems in a foreign country. The retention of Canadian counsel in
such instances is a relatively new development and there have been frequent
complaints from counsel about their ability to obtain information from gov-
ernments, both Canadian and foreign. Such information is often critical in
providing advice and services to their clients.

For a variety of reasons many Canadians arrested overseas are unable
to retain a Canadian lawyer to assist them in dealing with their legal prob-
lems. Recently the Foreign and Commonwealth Office (FCO) of the British
government announced the establishment of a: “FCO Pro Bono Panel of Law-
yers. The Panel will provide free legal advice to British prisoners overseas
who are unable to afford a lawyer in the UK and cannot get legal aid. It will
be available to assist a prisoner’s overseas lawyer, particularly on human
rights questions such as fair trials. It will also help the FCO implement its
new proactive clemency policy by providing advice on miscarriages of jus-
tice and sentencing.” (FCO Consular Manual, Paragraphs 23-29, (https://
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www.gov.uk/government/publications/consular-services). Global Affairs
Canada should investigate the establishment of a similar panel in Canada.

It does not appear there are any guidelines or instructions for officials on
how to respond to such requests from Canadian counsel and there is often
considerable confusion as a result. Global Affairs Canada should review this
matter with a view to ensuring that there are published guidelines and in-
structions for officials in responding to requests from Canadian lawyers for
information. Such instructions should, as a guiding principle, seek to as-
sist and support such requests for information.

Commissions of Inquiry Involving Consular Issues

Ten years ago two commissions of inquiry were established to investigate the
actions of Canadian officials in dealing with four Canadians who had been
detained in Syria and, in the case of one, in Egypt as well. The first was the
Report on the Events Relating to Maher Arar by Justice Dennis R. O’Connor3.
The second was the Internal Inquiry into the Actions of Canadian Officials in
Relation to Abdullah Almalki, Ahmad Abou-Elmaati and Muayyed Nureddin
by the Honourable Frank Iacobucci.

In their detailed reports both Commissioners provided numerous rec-
ommendations concerning consular services as well as recommendations
for the RCMP and CSIS. The recommendations by Justice O’Connor relate
to the policies and practices of the department of Foreign Affairs: he stat-
ed that there should be a “protocol to provide for coordination and coher-
ence across government in addressing issues that arise when a Canadian is
detained in another country in connection with terrorism-related activity.”s
Among others, Justice O’Connor also recommended the following:

The Canadian government should develop specific policies and training to
address the situation of Canadians detained in countries where there is a

credible risk of torture or harsh treatment;

If there is credible information that a Canadian detained abroad is being or
has been tortured, the Minister of Foreign Affairs should be informed and

involved in decisions relating to the Canadian response;

Canadian officials should normally insist on respect of all of a detainee’s

consular rights;
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Consular officials should clearly advise detainees in foreign countries of the
circumstances under which information obtained from the detainees may
be shared with others outside the Consular Affairs Bureau, before any such

information is obtained.®

Justice Iacobucci in his report made numerous observations concern-
ing the delivery of consular services by Canadian officials to Mr Almalki, Mr
Abou-Elmaati and Mr Nureddin.

These two reports are the only comprehensive and detailed investiga-
tions by outsiders on the delivery of consular services. There is little evi-
dence of the impact, if any, of their recommendations and observations
on the delivery of consular services. It would be appropriate for their work
to be reviewed — it is the tenth anniversary of the O’Connor report —and a
public report made as to whether or not any specific changes have been im-
plemented. Of particular importance would be the recommendations asso-
ciated with evidence or suspicion of torture by the arresting authorities. It
is an increasingly common feature of imprisonment in some countries and
Canadians are often victims. If these recommendations have not been act-
ed upon, then the government needs to either move forward expeditiously
with appropriate action or provide an explanation for their failure to do so.

Consular Cases Involving National Security

As noted above, Justice O’Connor recommended that there be a protocol to
“provide for coordination and coherence across government in addressing
issues that arise when a Canadian is detained in another country in con-
nection with terrorism-related activity.” At one level this is an appropriate
suggestion, but as such cases would involve both national security agen-
cies and Global Affairs Canada; that is, government entities with different
and potentially conflicting responsibilities for the well-being of Canadians
abroad, great care should be exercised.

In the aftermath of 9/11, efforts were promoted for such a protocol but
they foundered on these conflicting responsibilities. Often the lack of co-
ordination has contributed to the dangers Canadians face overseas and, as
recent history has demonstrated, even to the point of prompting their tor-
ture at the hands of foreign governments. The sharing of information about
Canadians with foreign governments is already far in excess of what is either
necessary or appropriate. If recent history is any indication, this will only

increase in the coming years.
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There is evidence the government in the near future will introduce legis-
lation that will provide for independent oversight of the activities of the vari-
ous national security organizations. As this legislation is developed and de-
bated, it is essential that the protection of Canadians overseas be included
as an important consideration. As we have seen, many citizens of Canada
have been seriously affected by the exchange of information and cooper-
ation between Canadian security organizations and those of other countries.
Effective oversight must include accountability for such actions.

Privacy and the Media

The collection of personal information is an essential element in the provi-
sion of consular services. The safeguarding of this personal information is
governed by the Privacy Act, and there have been few instances when such
information was compromised or made public. Justice O’Connor in the 2006
report recommended (on page 368) that:

Consular officials should clearly advise detainees in foreign countries of the
circumstances under which information obtained from the detainees may
be shared with others outside the Consular Affairs Bureau, before any such

information is obtained.

It is not clear whether this recommendation has been acted upon by of-
ficials at Global Affairs Canada.

If there is a problem, it is that Global Affairs Canada has been too re-
strictive in releasing information of public interest or using the information
to inform the public of existing or possible problems. Often, in the midst of
a significant international crisis affecting the well-being of Canadians, the
only comment from Global Affairs is that it cannot comment due to privacy
concerns. Yet section 8(m) of the Privacy Act allows for the release of infor-
mation in such situations. It states:

Section 8(2) Subject to any other Act of Parliament, personal information

under the control of a government institution may be disclosed

(m) for any purpose where, in the opinion of the head of the insti-

tution,

Canadian Centre for Policy Alternatives



(i) the public interest in disclosure clearly outweighs any

invasion of privacy that could result from the disclosure, or

(ii) disclosure would clearly benefit the individual to whom

the information relates.

Global Affairs Canada should discuss with the Privacy Commissioner for
Canada appropriate measures that would permit the release of personal in-
formation as envisaged by Section 8(m) of the act. Equally, the Privacy Com-
missioner should provide guidelines for the use of information covered by
the Privacy Act for policy analysis. This many encourage heretofore reluc-
tant consular officials to use such information as a tool in improving con-
sular services.

The Privacy Commissioner in a public bulletin has stated:

..we understand that there may be occasions when it is appropriate and
reasonable to disclose personal information without consent — for health
and safety, security, and other reasons related to the public interest. And
Canada’s privacy laws have taken this into account. Unfortunately, the pro-
visions that allow such disclosures are not well understood and, on occa-
sion, privacy laws are perceived as standing in the way of safety and secur-

ity. This is simply not the case.”

It should be noted that the problem of using the Privacy Act to sidestep
legitimate requests for information is one that is common to many parts of
the government. The Privacy Commissioner is familiar with this use of the
Privacy Act to rebuff transparency and has prepared a rebuttal, entitled The
Privacy Act and Public Interest Disclosures which can be found at: https://
www.priv.gc.ca/resource/fs-fi/o2_o5_d_29_e.asp.

Revocation of Canadian Citizenship

On June 19, 2014, the previous government received Royal Assent for the
Strengthening Canadian Citizenship Act.® Despite its title, the new act does
not strengthen Canadian citizenship but rather lessens it for many Can-
adians with dual citizenship; that is, with the citizenship of another coun-
try as well as Canada. The new act adds to the ground on which citizenship
can be revoked. Previously, revocation was based on false representation,
fraud, or knowingly concealing material circumstances relative to the ap-
plication for citizenship. The grounds for revocation now include convic-
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tion for terrorism, high treason, treason or spying offences (depending on
the sentence received), and membership in an armed force or organized
armed group engaged in armed conflict with Canada. Equally significant is
that the new act allows for the Minister of Citizenship and Immigration, or
his delegate, to decide on the majority of revocation cases. In some instan-
ces, the Federal Court would make the decision.

These changes are discriminatory in that they apply only to citizens with
asecond citizenship. The new law would not apply to citizens who were born
in Canada, nor apparently to persons born outside of Canada who were for-
tunate in having a previous citizenship annulled by their country of birth.
There are thousands of Canadian citizens who are not able to have a previous
citizenship annulled, largely due to the laws and procedures of their coun-
try of birth. In effect, the changes to the Canadian Citizenship Act in 2014
established two categories of citizenship under law. This would appear to be
contrary to Section 15 of the Charter of Rights and Freedoms, which states:

15.(1) Every individual is equal before and under the law and has the right
to the equal protection and equal benefit of the law without discrimination
and, in particular, without discrimination based on race, national or ethnic

origin, colour, religion, sex, age or mental or physical disability.

It would be appropriate for the government to review these changes to
the Citizenship Act and consider the removal of those elements that relate
to persons with dual citizenship.

Update: The government introduced amendments to the Citizenship Act
in late February that would eliminate the revocation of citizenships for Can-
adians with a second citizenship should they be convicted of various terror-
ism related offences.

Oversight of Consular Policy and Cases

As the single purveyor of official consular services, the Canadian govern-
ment is frequently criticized for the quality of the services and often for the
specific actions that have been taken. These criticisms are a regular feature
of the reporting on such matters and seldom can there be an adequate re-
sponse by the government due either to the requirements for privacy or the
nature of the negotiations with a foreign government. As well, many con-
sular matters involve obtaining the exceptional cooperation of a foreign
government and it is a rare government, including our own, which is will-
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ing to cooperate in the full glare of publicity. One case involving Brazil a
few years ago was conducted with heavy news coverage and a climate of
recriminations from Canadians which ensured that the Canadians direct-
ly involved spent more years in a Brazilian prison before transfer to a Can-
adian prison than was necessary. Although it was proven that Brazilian ac-
tions were correct and just, it has taken years to reset the relationship to
anything nearing normal

In many areas where governmental actions and policies affect individual
citizens, special offices, generally referred to as ombudsman, have been es-
tablished that can intervene and seek redress on behalf of a citizen or sup-
port for the actions a government has taken. This is not the case with con-
sular affairs. As matters now stand, short of the judicial system, there is no
independent arbitrator available to investigate charges of governmental in-
competence, inept actions or unjust policies in relation to consular affairs.
As a result, in recent years many Canadians have resorted to the courts to
compel more appropriate actions by government. It has proven time con-
suming, cumbersome, costly and procedurally challenging for individuals
to obtain redress or for the government to demonstrate that its actions were
appropriate. (A listing of some of these court cases can be found in Annex A.)

Consular services are unique in that citizens using and needing these
services fully fund their costs. However, there is no mechanism apart from
letters of complaint to the minister or media publicity, or resort to the courts,
for a citizen to obtain a review of the actions of officials and ministers con-
sidered by Canadians to be insufficient, inadequate or even malicious.

There is a need to bridge this serious gap in the delivery of consular ser-
vices. One possibility is the establishment of an independent office report-
ing to Parliament, authorized under law to investigate complaints from the
public relating to consular services and the policies in place under which
such services are provided. The record clearly demonstrates that the need
for such an office is great and growing greater in this age of international
travel in an increasingly troubled world.

In the absence of an independent office on consular services, it would
be helpful for the House of Commons standing committee on Foreign Af-
fairs, or a sub-committee specifically struck for this purpose, to be more in-
volved in consular matters. One possibility would be for the committee to
devote at least one of its regular meetings annually to a review and discus-
sion of consular matters.

If a sub-committee were established, it could have ongoing overview of

consular policy and case management. Expert opinion from within govern-
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ment and without could be called to provide views on issues and problems
along with recommendations for solutions. Equally, the committee could
review prominent and current consular cases of concern to the public.

In recent years the practice has emerged for the government to appoint
a Minister of State or a Parliamentary Secretary to assist the Minister of
Global Affairs on consular matters. The idea is a good one, but its utility
has been undermined by frequent changes in the person named, with the
result that there is little consistency or knowledge developed on consular
matters. The new government has now appointed a Parliamentary Secre-
tary to the Minister of Global Affairs with responsibility for Consular Affairs.
He is Omar Alghabra, the Member for Mississauga Centre, and, in the in-
terim until a more permanent mechanism is found, he should be given the
authority to investigate and report on the many issues relating to the deliv-
ery of consular services.

International Conference on Consular Relations

As mentioned earlier, existing international law and practice is deficient and
dated with respect to a country’s ability to provide consular services to its
citizens. The existing Vienna Convention on Consular Relations is largely
a reiteration of earlier customary international law, and there has been lit-
tle effort to exploit the possibilities of its Article 5 in order to increase inter-
national consensus and new services. Article 5 states:

Consular functions consist in:

(a) protecting in the receiving State the interests of the sending State and of
its nationals, both individuals and bodies corporate, within the limits per-

mitted by international law;...

Since then there have been additional treaties — The Hague Convention on
the Civil Aspects of International Child Abduction is the most notable — but
there has been no effort to try to write new international law that would see
a broadening of the rules of consular services. There are also numerous bi-
lateral consular agreements, but in the main they largely repeat and do not
extend what is already in the 1963 Convention. Canada signed three bilat-
eral agreements during the late 1990s in an effort to obtain additional pro-
tections for Canadians. One, with China, dealt with dual citizenship, and
a second and a third were signed with Egypt and Lebanon respectively to
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provide assistance in dealing with parental child abductions. All three re-
main in effect.

There have been occasional meetings of consular officials to discuss com-
mon problems. Canada has been meeting annually since 1994 with repre-
sentatives from Australia, New Zealand, the United Kingdom and the United
States to discuss consular matters and often to coordinate common actions
and mutual assistance. These meetings continue and are useful for deal-
ing with current issues. The scope for larger action on major consular rela-
tions is limited, however, due to the number or range of countries involved.

More recently a larger group, the Global Consular Forum, of some twenty-
five countries, has met twice with the objective of greater coordination and
support on consular matters. The first meeting was held in the United King-
dom (Wilton Park) in 2013 and a second was held in Mexico (Cuernavaca)
in late May of 2015. Canada gave significant support to these meetings; the
key points from the 2015 meeting are provided in Annex H. It is early days
for this mechanism and it could be that several more meetings will be ne-
cessary in order for it to move on to specific consular issues needing inter-
national action. Canada should continue to provide support for this initia-
tive in the hope that it can become a forum for coordinated international
action on consular issues.

There have been occasional suggestions for a larger international effort
to deal with the modern problems of consular services. One suggestion is for
the Secretary- General of the United Nations to obtain from the General As-
sembly a resolution calling for a review conference for the Vienna Conven-
tion on Consular Relations. This procedure is fairly normal in international
law and several treaties include provision for review at appropriate times. In
the past there has not been much enthusiasm for such a conference based
on the view that the little that was achieved in 1963 could come under threat.

Such a review conference could be predicated on the following:

¢ Identifying and managing consular issues that have become problem-
atic over the past fifty years. These could include dual citizenship, ac-
cess procedures for detained persons, emergency evacuations, pris-
on conditions, and access to legal services for arrested foreigners.

e Application of multilateral human and civil rights agreements to

foreigners
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e Highlighting best practices and model agreements and understand-
ings that could form the basis of a new or modified agreement on

consular relations
e Identifying the role of technology in the delivery of consular services

e Identifying links to other organizations within the UN system and
NGOs in the delivery of consular services

e Identifying the role of the private sector in the delivery of consul-
ar services.

Another possibility is for Canada to take ownership of the matter and act-
ively support the idea of a review conference within the context of the United
Nations. The fiftieth anniversary of the coming into effect of the VCCR will
occur in 2017. It provides a convenient date for Canada to host an initiating
conference on reforms to international law on consular relations. The sup-
port of the United Nations Secretary-General should be sought at the outset
and a temporary secretariat would need to be established so that appropri-
ate materials could be prepared and foreign experts identified.
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Conclusions and
Recommendations

THIS REPORT HAS been prepared to assist the government elected on Octo-
ber 19 to deal with the range of issues associated with Canadians who trav-
el and reside beyond the borders of Canada. There has been very little sys-
tematic examination of these issues and it has been left to the media and
occasionally the courts to highlight the problems. Equally, it is a matter that
receives little attention from our universities or from human rights organiz-
ations, except for the recent initiative by Amnesty International calling for
a Protection Charter. Yet it is clear from the large number of stories in the
media and cases before the courts that there is a need for a systematic re-
view of the issues involved.

The new government has an opportunity, early in its mandate, to address
consular services in a comprehensive and forward looking manner. As a first
step it could appoint a member of Parliament with a mandate to investigate
the myriad issues involved and to provide recommendations for action. To
do so would provide hope for the thousands in need of consular services.

To assist in this systematic and comprehensive review, this report
makes the following recommendation for consideration by the Gov-
ernment of Canada.

Crown Prerogative: Introduce a parliamentary resolution stating con-
sular services to Canadians will be provided without discrimination and
the government will disavow the use of the Crown Prerogative in such mat-
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ters. In the longer term, establish in law the obligation to provide consul-
ar service to all Canadians and in doing so eliminate the use of the Crown
Prerogative in this area.

Clemency and the Death Penalty: Change existing policy so that clemency
would be sought for all Canadians sentenced to death in foreign countries.

Dual Citizenship: Seek agreements with countries where recognition of
Canadian citizenship is a problem in providing consular services and estab-
lish the obligation of Canada to extend such services to its dual citizens. In
the longer term seek international agreement on a set of norms on the issue.

Transfer of Offenders: Through amendments to the International Trans-
fer of Offenders Act, curtail the discretion available to Minister of Public Safe-
ty in considering applications for transfer by Canadian citizens.

Consular Service Fee: Establish a review of the use of the Consular Ser-
vice Fee and the appropriateness of its current level. The review should be
presented to Parliament.

Voting Abroad. Remove the present five-year limitation on the right of
a Canadian citizen resident abroad to vote in Canadian elections.

Mandela Rules on the Treatment of Prisoners: Clearly state that Can-
ada accepts the Mandela Rules on the Treatment of Prisoners and ensure
they are reflected in Canadian prison policy.

Canadian Legal Representation: Establish a review of the rules gov-
erning Canadian legal representation of Canadians in difficulty abroad and
provide new norms to ensure there is appropriate cooperation by officials
in Global Affairs Canada on the matter.

Commissions of Inquiry Involving Consular Issues: Review the rec-
ommendations of the O’Connor and Iacobucci Commissions of Inquiry as
they relate to consular policy and actions and ensure that appropriate ac-
tion is taken if it is found that current policy and practices are inconsistent
with them.

Consular Cases Involving National Security: Establish the primacy of
the rights of the Canadian citizen when information on national security is
passed to foreign governments. Consular cases with national security con-
cerns should be included in the development of new oversight procedures
and organizations for national security.

Privacy and the Media: Establish with the Privacy Commissioner guide-
lines for the release of privacy information concerning consular cases when
issues of public safety and interest are involved. Equally, the Privacy Com-
missioner should provide guidelines for the use of information covered by
the Privacy Act for policy analysis.
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Revocation of Canadian Citizenship: Remove from law the revocation
of citizenship of citizens with a second citizenship when convicted of cer-
tain crimes. Dual citizens should not be discriminated against on the basis
of a second citizenship. [Update: Amendments introduced in late February
to this effect.]

Oversight of Consular Policy and Cases: Initially ensure the House of
Commons Committee on Foreign Affairs or a sub-committee assume formal
responsibility in matters of consular policy and cases. In the longer term
explore the establishment of an independent authority reporting to Parlia-
ment to deal with consular policy and cases and to receive from the public
complaints on consular services.

International Conference on Consular Relations: Canada should
play an active role in seeking international review of consular relations, in-
cluding the Vienna Convention on Consular Relations. To that end Canada
should host an international conference on the matter in 2017, the 50™* an-
niversary of the coming into effect of the Convention.
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Annex A

Consular Issues: Canadian Court Cases

July 23, 2004. Federal Court. Charkaoui. Khadr situation noted in decision.

August 18, 2004. Federal Court. Khadr v. Canada. Conditions of imprison-
ment at Guantanamo.

October 13, 2004. Federal Court. Khadr v. Canada. Interrogation of Mr Khadr
by Canadian officials at Guantanamo.

December 9, 2004. Federal Court. Khadr v. Canada. Issuance of passport
to Mr Abduraham Khadyr, brother of Omar.

January 28, 2005. Federal Court. Khadr v. Canada. Status of Mr Khadr at
Guantanamo.

May 5, 2005. Federal Court. Khadr v. Canada. Interrogation of Mr Khadr by
Canadian officials at Guantanamo.

August 5, 2005. Federal Court. Khadr v. Canada. Khadr’s Charter rights.
April 25, 2006. Federal Court. Khadr v. Canada. Interrogation at Guantanamo.

June 8, 2006. Federal Court. Khadr v. Canada. Issuance of passport to Mr
Abduraham Khadr, brother of Omar.

May 10, 2007. Federal Court of Appeal. Omar Khadr v. Canada (Justice). Ap-
peal by Mr Khadr of earlier decision (2006) by Federal Court.
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October 25, 2007. Supreme Court of Canada. Minister of Justice v. Omar
Khadr. Application for Leave.

January 15, 2008. Federal Court. Khadr v. Canada. Issuance of passport to
Mr Abduraham Khadr, brother of Omar.

March 20, 2008. Supreme Court of Canada. Minister of Justice v. Omar Khadr.

April 29, 2008. Federal Court. Khadr v. Canada. Issuance of passport to Ab-
duraham Khadr.

May 23, 2008. Supreme Court of Canada. Canada v. Omar Khadr. Court
agreed that Mr Khadr’s S. 7 Charter rights were violated by Canadian officials.

June 25, 2008. Federal Court. Khadr v. Canada. Information to be disclosed
by federal officials.

August 25, 2008. Federal Court. Getkate v. Minister of Public Safety. Mr
Getkate was denied transfer to a Canadian prison which the Court judged
was “wholly unreasonable.” The Court stated that the evidence “points in
a wholly opposite direction” to the decision taken by the Minister who “un-
reasonably disregarded this evidence.”

September 20, 2008. Supreme Court of Canada. Justice v. Omar Khadr.

December 17, 2008. Federal Court of Appeal. Amnesty International v. Can-
ada. Al in support of release of documents to Omar Khadr.

February 16, 2009. Federal Court. Stahi v. Canada. Khadr case quoted in

decision.

March 4, 2009. Federal Court. Smith v. Attorney General of Canada. Can-
adian government decision to withdraw support for clemency from a death
penalty sentence.

April 23, 2009. Federal Court. Omar Khadr v. Prime Minister. Interrogation
issues.

May 13, 2009. Federal Court. Khadr v. Canada. References to interrogations
of Mr Khadr by Canadian officials at Guantanamo.

June 4, 2009. Federal Court. Abousfian Abdelrazik and Attorney Gener-
al of Canada. Court orders government to issue Abdelrazik an emergency
passport so that he can return to Canada. Judgement stated that the “ap-
plicant’s right to enter Canada has been breached contrary to subsection
6. (1) of the Charter.

June 3, 2009. Federal Court of Appeal. Omar Khadr v. Prime Minister. Ap-
peal of the April 23, 2009 Federal Court decision.
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July 22, 2009. Federal Court. Suaad Hagi Mohamud v Attorney General of
Canada. Government agreed to DNA testing for Ms Mohamud to prove Can-
adian identity only when her lawyer filed a motion before the Federal Court.

August 14, 2009. Federal Court of Appeal. Omar Khadr v Attorney General
of Canada. Court affirmed an earlier Federal Court decision that Canadian
officials, when they interviewed Khadr in the Guantanamo Bay prison, par-
ticipated “in a process that was illegal under the laws of the United States
and contrary to Canada’s international human rights obligations.”

September 4, 2009. Supreme Court of Canada. Prime Minister v. Omar
Khadr. Application for Leave.

January 29, 2010. Supreme Court of Canada. Omar Ahmed Khadr v Canada
(Prime Minister). Court found that “Canada actively participated in a pro-
cess contrary to Canada’s international human rights obligations and con-
tributed to Mr Khadr’s ongoing detention so as to deprive him of his right
to liberty and security of the person.” However, Court declined to order the
Canadian government to assist in the release of Mr Khadr from Guantanamo
using the Crown Prerogative doctrine.

May 25, 2010. Federal Court. Khadr v. Canada. Release of documents by the
federal government.

May 20, 2010. Federal Court. Khadr v. Canada. Status of Supreme Court de-
cision of January 29, 2010.

June 11, 2010. Supreme Court of Canada. R. v. Conway. Relating to earlier
decision on Mr Khadr.

July 5, 2010. Federal Court. Khadr v. Canada. Federal government actions
with the United States taken without knowledge of Mr Khadr.

July 22, 2010. Federal Court of Appeal. Omar Khadr v. Prime Minister.

September 24, 2010. Federal Court. Dwayne Grant v. Minister of Public
Safety and Emergency Preparedness. Court ordered the Minister to re-de-
termine his earlier decision to deny the application by Mr Grant for a trans-
fer to a Canadian prison. The Court held that the reasons provided by the
Minister were “entirely insufficient,” rendering the decision unreasonable
as it lacked transparency and intelligibility.

September 27, 2010. Federal Court of Appeal. Omar Khadr v. Prime Minis-
ter. Request for expedited hearing by Mr Khadr.

November 8, 2010. Federal Court. Canada v. Almalki. Khadr case cited in case.

February 10, 2011. Federal Court of Appeal. Canada v. Abdullah Almalki.
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March 9, 2011. Federal Court of Appeal. Omar Khadr v. Prime Minister. Vio-
lation of Mr Khadr’s Charter rights.

November 3, 2011. Supreme Court. Attorney General of Canada on behalf
of the United States v. Abdullah Khadr. Supreme Court denies American re-
quest for extradition of Abdullah Khadr, the brother of Omar.

March 22, 2011. Supreme Court of Canada. Dore v. Quebec Bar. Relating to
earlier decisions on Mr Khadr.

January 31, 2013. Federal Court. Zeng v. Canada. Crown’s prerogative power
over foreign affairs as cited in Khadr cited in this case.

August 1, 2013. Supreme Court of Canada. Ontario v. Criminal Lawyers’ Asso-
ciation of Ontario. Related to earlier Supreme Court decision on Omar Khadr.

October 18, 2013. Court of Queen’s Bench, Alberta. Omar Ahmed Khadr
and Attorney General of Canada. Khadr is denied transfer to a provincial
correctional facility.

December 20, 2013. Supreme Court of Canada. Canada v. Bedford Institu-
tion. Appeal of earlier Court decision on Mr Khadr.

July 8, 2014. Court of Appeal of Alberta. Omar Ahmed Khadr and Attorney
General of Canada. Appeal of the October 18, 2013 decision. October 18 de-
cision overturned and his transfer to a provincial correctional facility is ap-
proved.

October 10, 2010. Supreme Court of Canada. Kazemi Estate v. Islamic Re-
public of Iran. Khadr case cited.

May 14, 2014. Supreme Court of Canada. Canada v. Harkat. Khadr case cited.

November 4, 2014. Federal Court. Khadr v. Canada. References to Khadr
cases in cases involving Rasul, Hamdan, Boumediene.

December 11, 2014. Supreme Court of Canada. Warden of Edmonton Pris-
on v. Omar Khadr. Media interviews by Mr Khadr.

February 13, 2015. Federal Court. CBC v. Bowden Institution. Access for
interview with Mr Khadr.

April 29, 2015. Federal Court. Abousfian Abdelrazik and Crown. Court grant-
ed disclosure of investigation reports and any corrective measures taken by
the government of interest to Mr Abdelrazik.

May 14, 2015. Supreme Court of Canada. Bowden Institution v. Omar Khadr.
Clarity on Mr Khadr’s American sentence.

May 21, 2015. Supreme Court of Canada. R. v. Kokopenace. Khadr case cited.
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Annex B

Extracts from the most recent Global Affairs Canada,
Manual of Consular Instructions, Volume 1
(1993 edition)

Crown Prerogative: Consular Manual
Chapter 2
Protection and Assistance

2.0 Introduction

Extent of Protection. Most Consular services are provided as a matter of
discretion by virtue of the royal prerogative; except as provided by statute,
no one is entitled to claim such services as a matter of legal right. Strictly
speaking, protection and assistance can therefore be withheld by the Secre-
tary of State for External Affairs at his or her discretion (although this in fact
is rarely done). The nature and extent of protection and assistance is gov-
erned by these instructions and by the judgment of consular officers exer-
cised in the particular circumstances of each case.

Manual of Consular Instructions
Volume 1
1993 Edition
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Annex C

Extracts from a Supreme Court of Canada decision
relating to Crown Prerogative

Supreme Court of Canada, Canada (Prime Minister) v. Khadr—2010
SCC 3—[2010] SCR44 —2010-01-29 Decision

[43]...Mr. Khadr is not under the control of the Canadian government;
the likelihood that the proposed remedy will be effective is unclear; and
the impact on Canadian foreign relations of a repatriation request cannot
be properly assessed by the Court.

[44] This brings us to our second concern: the inadequacy of the record.
The record before us gives a necessarily incomplete picture of the range of
considerations currently faced by the government in assessing Mr. Khadr’s
request. We do not know what negotiations may have taken place, or will
take place, between the U.S. and Canadian governments over the fate of Mr.
Khadr. As observed by Chaskalson C.]. in Kaunda v. President of the Repub-
lic of South Africa, [2004] ZACC 5, 136 I.L.R. 452, at para. 77: “The timing of
representations if they are to be made, the language in which they should
be couched, and the sanctions (if any) which should follow if such represen-
tations are rejected are matters with which courts are ill-equipped to deal.”
It follows that in these circumstances, it would not be appropriate for the
Court to give direction as to the diplomatic steps necessary to address the
breaches of Mr. Khadr’s Charter rights.
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[45] Though Mr. Khadr has not been moved from Guantanamo Bay in over
seven years, his legal predicament continues to evolve. During the hearing
of this appeal, we were advised by counsel that the U.S. Department of Jus-
tice had decided that Mr. Khadr will continue to face trial by military com-
mission, though other Guantanamo detainees will now be tried in a federal
court in New York. How this latest development will affect Mr. Khadr’s situ-
ation and any ongoing negotiations between the United States and Canada
over his possible repatriation is unknown. But it signals caution in the ex-
ercise of the Court’s remedial jurisdiction.

[46] In this case, the evidentiary uncertainties, the limitations of the
Court’s institutional competence, and the need to respect the prerogative
powers of the executive, lead us to conclude that the proper remedy is de-
claratory relief. A declaration of unconstitutionality is a discretionary rem-
edy: Operation Dismantle, at p. 481, citing Solosky v. The Queen, [1980] 1
S.C.R. 821. It has been recognized by this Court as “an effective and flexible
remedy for the settlement of real disputes”: R. v. Gamble, [1988] 2 S.C.R. 595,
at p. 649. A court can properly issue a declaratory remedy so long as it has
the jurisdiction over the issue at bar, the question before the court is real
and not theoretical, and the person raising it has a real interest to raise it.
Such is the case here.

[47] The prudent course at this point, respectful of the responsibilities
of the executive and the courts, is for this Court to allow Mr. Khadr’s appli-
cation for judicial review in part and to grant him a declaration advising
the government of its opinion on the records before it which, in turn, will
provide the legal framework for the executive to exercise its functions and
to consider what actions to take in respect of Mr. Khadr, in conformity with
the Charter.

IV. Conclusion

[48] The appeal is allowed in part. Mr. Khadr’s application for judicial
review is allowed in part. This Court declares that through the conduct of
Canadian officials in the course of interrogations in 2003—200¢, as estab-
lished on the evidence before us, Canada actively participated in a process
contrary to Canada’s international human rights obligations and contribut-
ed to Mr. Khadr’s ongoing detention so as to deprive him of his right to lib-
erty and security of the person guaranteed by s. 7 of the Charter, contrary
to the principles of fundamental justice. Costs are awarded to Mr. Khadr.

Appeal allowed in part with costs to the respondent.
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Annex D

Crown Prerogative

The Biggest “But” in Canadian Judicial History

Gar Pardy, The Ottawa Citizen, January 29, 2010

The Supreme Court has spoken its last words on Omar Khadr. Regrettably it
is a political decision and one that has little to do with justice, fundamen-
tal or temporal. Surprisingly all nine justices joined in the decision which
gave pre-eminence to the government’s absolute power over foreign affairs.
There is no joy for Khadr whatsoever in this decision and, equally import-
ant, there is no joy for any Canadians who encounter serious difficulty in
foreign countries.

Khadr’s future is now left to the mercies of the federal government which
has not demonstrated either mercy or compassion.

Sadly his future is also now in the hands of the vicissitudes of the U.S.
government which, since the Obama administration came into office, has
talked the good talk for the inmates of Guantanamo; however, it has lost
its way on its plans for corrective action. Fundamental justice for the vic-
tims of Guantanamo is part of the wreckage of America’s ineffective strat-
egies in correcting the horrors of previous American policies on terrorism.

Khadr has been no stranger to the Canadian courts, having now been
the subject of four earlier cases in the Federal Court of Canada. In all of the
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previous cases, the courts have risen above the narrow parochial security
and foreign policy issues and have provided Khadr and Canadians with
ringing endorsements of the rule of law and the importance of the person
in our society.

As many have made clear since the Khadr family broke into Canadian
consciousness in the mid-'9os, it is a family that has had a troublesome
history and a troublesome impact on what most understand to be matters
directly inimical to Canadian interests and to Canadians. It is lamentable,
however, that the country’s ire has descended onto the shoulders of a per-
son who was a minor when his alleged crimes took place.

The Supreme Court in its decision did give recognition to the princi-
ple that was inherent in the earlier Federal Court decisions. It stated that
Khadr’s “Charter rights were violated” by federal officials. It also said, “We
conclude that Canadian conduct in connection with Mr. Khadr’s case did
not conform to the principles of fundamental justice.”

In the biggest “but” in Canadian judicial history, the Court went on to
state that “It would not be appropriate for the court to give direction as to
the diplomatic steps necessary to address the breaches of Mr. Khadr’s Char-
ter rights.” Cynically, the Court’s decision even reminds us of what Section
7 of the Charter of Rights and Freedom has to say:

7. Everyone has the right to life, liberty and security of the person and the
right not to be deprived thereof except in accordance with the principles of

fundamental justice.

Only four months ago, the Chief Justice, Beverley McLachlan, speaking
outside the Court was much more perceptive and open on the issues sur-
rounding cases such as that of Khadr. Addressing an Ottawa audience, the
Chief Justice forthrightly detailed the serious injustices inherent in govern-
ment actions dealing with terrorism. Then she said: “The fear and anger
that terrorism produces may cause leaders to make war on targets that may
or may not be connected with the terrorist incident.”

Even more fundamental was her observation: “Or perhaps it may lead
governments to curtail civil liberties and seek recourse in tactics they might
otherwise deplore...that may not, in the clearer light of retrospect, be ne-
cessary or defensible.”

It is unfortunate that the Chief Justice and her colleagues did not apply
her wisdom of last September to the matter of Omar Khadr. Instead she and
her colleagues gave absolute precedence to the “powers under the royal pre-
rogative” available to the federal government in the conduct of foreign affairs.
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The Court in its decision stated “it is for the executive and not the courts to
decide whether and how to exercise its power” and then in words that the
most hidebound bureaucrat would accept went on to say that “the govern-
ment must have flexibility in deciding how its duties under the power (for-
eign affairs) are to be discharged.”

This judicial gerrymandering means that while the Court has agreed that
Khadr’s Charter rights have been violated by the government, it refuses to
provide him with a remedy. In this curious world that the Supreme Court
has constructed, a violation of the most central element in our written con-
stitution — the right to life, liberty and security of the person —is trumped
by a hoary tradition of the Royal prerogative over foreign affairs.

Curiously, the decision of the Supreme Court complains of the inadequa-
cy of the information available to it with respect to Khadr. However, it then
observes that while Khadr “has not been moved from Guantanamo Bay in
over seven years, his legal predicament continues to evolve.”

This is a sad comment by our supreme jurists.

The only option now available to Khadr is to have a trial under a U.S.
Military Commission which can be compared to courts in Iran. Friday was
a sad day in the history of the Supreme Court of Canada, and we can only
hope that, in the earlier words of the Chief Justice, “the clearer light of retro-
spect” will correct this injustice.
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Annex E

Crown Prerogative:
National Defence and the Canadian Armed Forces

DND Legal Paper:
Introduction and The Law of the Crown Prerogative

1. Introduction

The Crown prerogative is a source of executive power and privilege. It is a
well-established part of Canada’s constitution, and fits comfortably into Can-
ada’s system of responsible government. The Crown prerogative plays a vital
role in Canada’s system of government, enabling the executive to perform
its important duties in furtherance of Canadian political interests. The pow-
ers and privileges found in the Crown prerogative give the government the
necessary flexibility to react quickly to complex situations. The purpose of
this paper is to outline the law of the Crown prerogative as it applies to the
activities of the Department of National Defence and the Canadian Forces
(CF). It addresses two separate but related topics. First, the paper sets out,
in a general fashion, the Canadian law of the Crown prerogative. Given the
overall purpose of the paper, the emphasis is on the federal, as opposed to
provincial, Crown prerogative. The examples given to illustrate points are
taken from the military context where possible. Second, the paper discuss-
es the application of the general law of the Crown prerogative to the deploy-
ment of the CF on military operations outside of Canada.
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2. The Law of the Crown Prerogative

2.1 Crown Prerogative: “The Powers and Privileges Accorded by the
Common Law to the Crown”

There is no widely accepted single definition for the term “Crown preroga-
tive.”* In Black v. Chrétien et al.,> the Ontario Court of Appeal accepted Pro-
fessor Peter Hogg’s definition of “Crown prerogative” as:

the powers and privileges accorded by the common law to the Crown.3

It is this definition of Crown prerogative that is used in this paper.

Another commonly used definition for the term “Crown prerogative” is
provided by Professor Dicey, who states that the term refers to:

the residue of discretionary or arbitrary authority, which at any given
time is left in the hands of the Crown.*

In addition to citing Professor Hogg’s definition as noted above, the Court
in the Black case> adopted Professor Dicey’s definition.® Academics, how-
ever, have criticized the Dicey definition on the ground that it is too narrow:
while the definition captures the idea that the Crown has a certain author-
ity ahead of other entities, it makes no mention of the Crown’s special priv-
ileges and immunities that are properly classed with that authority.” It can
be argued that Professor Hogg’s definition of Crown prerogative is prefer-
able to that of Professor Dicey since it captures those special privileges and
immunities discussed above.

As is made clear in Professor Hogg’s definition, it is the common law,
or judge-made law, that determines the extent of the Crown prerogative. As
will be discussed below, the courts may find a basis for a particular power
or privilege in legislation, and such a finding may have the effect of limiting
or displacing the Crown prerogative in that area. Ultimately, and important-
ly, the content of the Crown prerogative is not static, nor absolutely defined.

2.2 History of the Crown Prerogative in Canada

As noted, the law of the Crown prerogative is judge-made. A brief review
of the history of the Crown prerogative in Canada is helpful in understand-
ing the Crown prerogative law’s starting point in this country and its early
development. Such a review helps situate later developments of the law of
the Crown prerogative and can assist in the identification of the initial ap-
plicable principles.

Canada inherited its legal systems from its former imperial powers,
namely the United Kingdom, and, to a certain extent, France.® As the Eng-
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lish King acquired territory in what is now Canada, he acquired the right to
use the Crown prerogative in respect of that territory. At that time, the Brit-
ish common law had already begun to define and shape the Crown preroga-
tive. Due to the Prohibition del Roy® case of 1607, the King lost the right to ad-
minister justice, this power being reserved by the courts to themselves. The
Bill of Rights of 1688 resulted in the King losing his right to suspend or dis-
pense with a law, and to tax.!® According to Professor Hogg, these develop-
ments and others “confined the prerogative to executive governmental pow-
ers.” Finally, “the prerogative was further limited by the doctrine that most
executive action which infringed the liberty of the subject required the au-
thority of a statute.”*?

The laws of the United Kingdom allowed for a conquered colony to be
subject to legislation adopted by the imperial Parliament. It was also sub-
ject to the prerogative right of the King to legislate until such time as the
colony was granted its own legislative assembly.? This broad prerogative
power was used several times in what would become Canada. For example,
Great Britain obtained New France (now Ontario and Quebec) by conquest
in the Seven Years’ War. By the Royal Proclamation of 1763," a prerogative
act, the King, amongst other things, established an assembly in Quebec.®
Further, the constitutions of Nova Scotia, New Brunswick and Prince Ed-
ward Island are creatures of prerogative instruments, as is the office of the
Governor General.?”

With the British North America Act, 1867, now the Constitution Act, 1867,
and the union of Canada (after confederation, the provinces of Ontario and
Quebec), Nova Scotia, and New Brunswick as the Dominion of Canada, the
constitution was born.” The British North America Act, 1867 did not dis-
place the Crown prerogative. Section 9 of the Constitution Act, 1867, reads:

The Executive Government and Authority of and over Canada is hereby de-

clared to continue and be vested in the Queen.*

The Crown prerogative thus survived Confederation but the entity with the
power to exercise or take advantage of the Crown prerogative has changed.
At the time of Confederation, the Crown prerogative was exercised from Eng-
land. As a result of Canada’s evolution to statehood,* the Crown preroga-
tive now rests with the Canadian government.?
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2.3 Determination of the Contents of the Crown Prerogative
in Common Law

The courts actually determine the contents of the Crown prerogative through
decisions in cases interpreting legislation. The issues of when a statute acts
to bind the Crown, and the effect of a statute on the Crown’s authority, are
the subjects of common law and legislative rules.

The Crown is, generally speaking, subject to the laws of Parliament and
the legislatures: the Crown is a legal person, and benefits from no consti-
tutional rule that would provide a shield to the application of valid statute
law.= This rule applies to the Crown in right of Canada, as well as in right
of a province. Furthermore, and of direct interest to the subject matter of
this paper, a Crown prerogative can, in certain circumstances, be limited or
even displaced by legislation.?

In a given inquiry into whether or not a particular Crown prerogative
has been limited or displaced by a particular statute, the court will engage
in a two-step process. First, an investigation will be made into whether or
not the statute at issue in fact binds the Crown. This investigation yields a
“yes” or “no” answer: either the statute is binding on the relevant author-
ity of the Crown, or it isn’t. Second, if the statute is binding on the Crown,
an inquiry will be made into whether the statute acts to limit or displace the
Crown prerogative at issue.

With respect to the first step, i.e. whether a statute binds the Crown, the
Crown benefits from an associated immunity, the effect of which is to create
a presumption against applicability of the statute to the Crown.? The Inter-
pretation Act” confirms this immunity federally.? It reads:

No enactment is binding on Her Majesty or affects Her Majesty or Her
Majesty’s rights or prerogatives in any manner, except as mentioned or re-

ferred to in the enactment.?

While there is an exception to this immunity, it is limited. In the feder-
al Interpretation Act, cited above, the exception is phrased “except as men-
tioned or referred to in the enactment.” The common law provides guidance
on the scope of the immunity. It is clear that express words in the statute
will compromise the immunity.>° What is less clear is whether the doctrine
of necessary implication is law in Canada. Briefly put, this doctrine states
that if a statute does not expressly bind the Crown, but as a matter of fact
such intention to bind the Crown is necessarily implied, the statute will be
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held binding on the Crown. Lordon has the following to say on the status
of the doctrine:

Whether the prerogative may be affected by a statute by necessary implica-
tion is not clear, since judicial pronouncements on the applicability of the

necessary implication doctrine are inconsistent.3

In summary, the Crown benefits from a prerogative immunity against
the application of legislation. This immunity is subject to exception. It is
clear that the scope of the exception includes statutes that expressly bind
the Crown on their terms. What is less clear is whether the courts will apply
the doctrine of necessary implication to an analysis of whether or not a stat-
ute binds the Crown.

There are two other matters related to the issue of whether a statute
binds the Crown. First, the finding of a mere express reference in the stat-
ute to the Crown may not end the inquiry: it may be the case that the refer-
ence was meant to include the Crown in right of the legislating government
only. For example, it may be possible for the federal Crown to argue that
an express reference to the Crown in an Ontario statute includes only the
Crown in right of Ontario.3 Second, this inquiry necessarily involves feder-
alism concerns. In addition to the often difficult issue of whether the stat-
ute deals with matters in the class of subjects properly within the legislating
body’s powers, there is some general uncertainty in the law as to whether a
provincial legislature can bind the federal Crown; whether Parliament can
bind the Crown in right of a province; and whether the legislature of one
province can bind the Crown in right of another.® For example, it is by no
means certain that the province of Alberta can bind the federal Crown by
statute, even if the statute concerns a matter in the class of subjects listed
at section 92 of the Constitution Act, 1867 .3

Only in the event that a statute is held to bind the Crown will it be ne-
cessary to inquire as to whether that statute has the effect of limiting or dis-
placing a Crown prerogative. This issue concerns what has been referred to
as the “interplay of royal prerogative and statute.”

A statute can limit a prerogative. As was stated in Attorney-General v. De
Keyser’s Royal Hotel, Ltd.:>

...when the Act deals with something which before the Act would be effected
by the prerogative and specially empowers the Crown to do the same thing,
but subject to conditions, the Crown assents to that, and by that Act, to the

prerogative being curtailed.’”
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De Keyser’s Hotel concerned a situation in which, during the First World
War, the Army Council commandeered a hotel as a location for the Royal
Flying Corps headquarters. The authority for seizing the hotel was based in
a statute and in the Crown prerogative to take property in times of danger
for defence of the realm. The court accepted this legal basis, and had that
been the end of the matter, no compensation would be legally payable. How-
ever, in this case, the court found that the Defence Act, 1842, which provid-
ed for compensation in the event of property seizures, applied to the Crown.
The statute acted to abridge the existing the [sic] Crown prerogative and ex-
tended it to include legally payable compensation.

The Supreme Court of Canada was divided on a similar issue in the Ross
River case. The Crown prerogative at issue was the power to create a reserve
for aboriginal peoples. The majority held that this power was limited by the
Indian Act and the Territorial Lands Act.?® The minority judgment, of three
dissented on this point, adopted the position that the Crown prerogative
power was not constrained by either statute.

In Vancouver Island Peace Society v. Canada*°, the applicants sought to
quash two Orders in Council approving visits of nuclear-powered and nucle-
ar-armed vessels to Canadian ports. One argument presented by the appli-
cants was that certain statutes# had the effect of displacing the Crown pre-
rogative used by the government as a basis to the Orders. The court rejected
this argument and held that the relevant Crown prerogative remained whole.
That conclusion was based on a finding that the purposes of the statutes did
not include the regulation of the actions at issue, nor did Parliament intend-
ed to do s0.%* Nothing in the provisions of the statutes “and nothing in the
historic conditions of mischief they were enacted to deal with” persuaded
the court that Parliament “intended to withdraw or to fetter the prerogative
of the Crown to provide for the visit” of the ships at issue to Canadian ports.*

While a statute might limit a Crown prerogative, it might also, in certain
very limited circumstances, act to displace such a prerogative wholly. From
De Keyser’s Royal Hotel:

if the whole ground of something which could be done by the prerogative

is covered by the statute it is the statute that rules.s

Perhaps the clearest example of where a statute has completely displaced
a prerogative in Canada is in relation to the traditional Crown prerogative
rule exempting the Crown from vicarious liability in tort. Under the feder-
al Crown Liability and Proceedings Act,* the federal Crown “is liable for the
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damages for which, if it were a person, it would be liable,” in certain cases
including that of “a tort committed by a servant of the Crown.”4¢

Accordingly, only if a statute, as a matter of law, binds the Crown, does
it become necessary to examine the interplay of the statute and the Crown’s
prerogatives. A statute binding on the Crown can, in certain instances, have
the effect of limiting or displacing the Crown’s prerogatives. While the issue
has been examined from the negative side, it can also be looked at from the
positive side. There are many instances in which the courts have held that a
Crown prerogative remains whole and unfettered. For example, and as will
be discussed in Section 3.3 of this paper, neither the National Defence Act*
(NDA) nor any other statute, works to limit or displace the Crown preroga-
tive to deploy the CF on international operations. The Crown prerogative re-
mains the source of authority for these deployments.4

2.4 Contents of the Crown Prerogative

So far, this paper has discussed the concept of the Crown prerogative and
the process by which its content has been and is developed. It is appropri-
ate at this stage to survey modern law on the subject with an objective to
define the contents of the Crown prerogative by subject area.

The common law has determined the contents of the Crown preroga-
tive. It is now possible to propose a current non-exhaustive contents list:4°

1. Foreign affairs,

2. War and peace,

3. Treaty-making,

4. Other acts of state in matters of foreign affairs, and
5. Defence and the armed forces.>

Other powers and privileges considered Crown prerogatives include those
respecting passports, power of mercy, diplomatic appointments, public in-
quires, hiring and dismissal of public servants, administration and dispos-
al of public lands, copyright, armorial bearings, and honours and titles.>

It should be noted that the above list does not include reference to the
prerogatives styled personal prerogatives of the Governor General. Such per-
sonal prerogatives relate to matters such as the appointment or dismissal of
the Prime Minister or the dissolution of Parliament. These powers are theor-
etically exercised upon the Governor General’s own discretion, but in prac-
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tice follow directly from election results, parliamentary votes, or as directed

by the Prime Minister.
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Annex F

Crown Prerogative

At the Mercy of the Government

Amir Attaran and Gar Pardy, The Globe and Mail, June 17, 2009

Canada’s legal system is said to respect peace, order and good government.
Not always. Buried within the law books is an atavistic power unfamiliar to
most Canadians, the Royal (or Crown) Prerogative, or the residue of power
untouched by Parliament. Most Canadian governments have used the pre-
rogative sensitively, so that it attracts little attention. But since 2006, the
government is using it arbitrarily, even discriminatorily, to deny some Can-
adians the usual protections when travelling abroad.

The prerogative’s dark side appeared most recently in the Abousfian Ab-
delrazik case. The government argued in the Federal Court of Canada that it
could lawfully refuse Mr. Abdelrazik, a Canadian who went to Sudan to visit
his mother, a passport to return home to his children in Montreal.

Passports are a “matter of discretion falling within Crown prerogative,”
and the government argued that it has no “legal obligation in internation-
al law to even provide consular protection.”

To translate: If you are in trouble overseas and go to a Canadian embassy,
Canada’s government believes that it has the option, but not the obligation,
to help. If the government is fond of you, like Brenda Martin, it may help with
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papers or a private jet home, but if it scorns you, like Mr. Abdelrazik, it may
revoke your passport and exile you. The choice is the government’s alone.

No laws govern this relationship, the government says. As then-Mr. Jus-
tice Konrad von Finckenstein of the Federal Court wrote in an earlier case,
“Canadians abroad would be surprised, if not shocked, to learn that the pro-
vision of consular services in an individual case is left to the complete and
unreviewable discretion of the minister.” Except for the Charter of Rights
and Freedoms, the minister’s exercise of the prerogative is absolute.

What this means is that Canadian citizenship is less than it appears.

Other governments long ago passed laws that bind their discretion and
make it mandatory to help their citizens abroad. For example, the German
Constitutional Court has written that the German state has “a constitution-
al duty to provide protection for German nationals and their interests in re-
lation to foreign states.” In the United States, a similar obligation is includ-
ed in statutes requiring the government to provide consular services.

But in Canada, Parliament has never passed such a law, and consul-
ar officers have long been instructed that consular services are discretion-
ary. That posed no problem when the prerogative was exercised sparingly,
but today a litany of unresolved cases —not just that of Mr. Abdelrazik, but
of Omar Khadr, Amanda Lindhout, Beverly Giesbrecht, Ronald Smith and
others —shows that the current government is taking arbitrary and capri-
cious licence with the prerogative.

Currently, the only remedy these Canadians have is an expensive, slow
appeal to the courts to assert their Charter rights. In Mr. Khadr’s case, Mr.
Justice James O’Reilly of the Federal Court ordered the Prime Minister to re-
quest Mr. Khadr’s return from Guantanamo Bay. In Mr. Abdelrazik’s case, Mr.
Justice Russel Zinn of the Federal Court ordered the government to issue an
emergency passport and bring him home. The turn is revolutionary: Until a
few weeks ago, Canadian courts had never overridden the Crown’s Prerogative.

Rather than proceed with a haphazard judicial erosion of the preroga-
tive, Parliament should pass a Protection of Canadians Act with rules to
guarantee consular services for all Canadians, irrespective of background
or circumstance. The statute should require consular services to be non-
discriminatory; should place a clear, positive duty on consular officers to
assist Canadians in distress; should give Canadians denied consular servi-
ces access to a lawyer and a highly expedited appeal to court; and should
permit them in a closed courtroom to see all personal information, includ-
ing intelligence reports or diplomatic démarches that the government now
hides as secret.
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If a Protection of Canadians Act were already law, many of the most recent
spectacles would have been avoided. The government could not hide behind
secret evidence to justify its neglect of Mr. Abdelrazik or Mr. Khadr — evidence
that, when finally revealed, demonstrated that the Canadian Security and
Intelligence Service was knowingly complicit in their detention and torture.

The government also could not play favourites, and when it negotiated
with al-Qaeda to release elite Canadians such as Robert Fowler and Louis
Guay, it also would have to negotiate with other hostage-takers to release
ordinary Canadians such as Beverly Giesbrecht or Amanda Lindhout.

Perhaps it is not surprising for a government that attacks the Leader of
the Opposition for having spent too much time outside Canada to be indif-
ferent or hostile to the millions of Canadians who travel internationally for
work or pleasure. But the freedom to travel is every Canadian’s right, and
when Canadians abroad land in trouble for whatever reason, they should
not be subject to the whims of the government of the day.

For Parliament to extend statutory protection to the millions of Can-
adians who venture internationally would be a major milestone, and it
would mean that Canadians are finally protected as Americans or Germans
already are. To do otherwise leaves Canadians not only to the vagaries of
foreign governments, but to the sometimes tyrannical vagaries of the Can-
adian government as well.

Gar Pardy retired from the Canadian foreign service in 2003 and for more
than a decade headed Canadian consular services. Amir Attaran is a Can-
ada Research Chair and associate professor of law and medicine at the Uni-
versity of Ottawa.
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Annex G

The Real Reason to Bring Canadian Prisoners Home

Gar Pardy, Embassy, September 3, 2008

It is extremely rare for a Federal Court judge to be highly critical of a min-
isterial decision. It is normal for judges to give “significant deference” to
such decisions. But in a decision (Getkate v. the Minister of Public Safety)
released on August 25, Justice Michael Kelen pulled no punches and paid
no “deference” to the minister.

The decision was rendered in response to a judicial-review request made
by a Canadian imprisoned in the United States whose application for trans-
fer to a Canadian prison had been rejected twice by Public Safety Minister
Stockwell Day.

Justice Kelen, in his decision in favour of Arend Getkate, stated that the
minister was “wholly unreasonable,” that the “evidence points in a wholly
opposite direction” to the decision and that the minister “unreasonably dis-
regarded this evidence.”

Over 30 years ago, Canadian officials were successful in promoting at IN-
TERPOL and the International Law Commission a concept for a new inter-
national agreement. The concept was for bilateral and multilateral treaties
that would permit convicted prisoners to transfer to their country of citizen-
ship and serve out their sentences within a familiar environment close to

family and friends.

Canadians Abroad: A Policy and Legislative Agenda

69



70

The concept met an obvious need as, within a few years, there were num-
erous bilateral treaties and a multilateral one. The United States and Mex-
ico were the first with a bilateral and Canada followed within a few months
with its own treaty with the United States. The Council of Europe saw con-
siderable merit in the concept and within a few years, in 1983, its member
states agreed to a multilateral treaty in which all of its members could par-
ticipate without needing to negotiate bilateral agreements.

The concept has stood the test of time and today there is an extensive
network of such treaties and new bilaterals are signed every year. In the
intervening years, in addition to the Council of Europe, both the Common-
wealth and the Organization of American States have put in place their own
treaties for the use of their members.

The concept and the treaties were not based on wide-eyed humanitar-
ianism, although there is such an element in the results. Rather, they were
based on the reality that Canadian citizens convicted in foreign countries
had an absolute right to return to Canada following the completion of their
sentences. More often than not, such persons would be deported directly
to Canada. In those situations, once returned, there was no criminal rec-
ord registered in Canada. Sometimes there was not even knowledge of the
crimes committed, nor was there any ability by Canadian authorities to as-
sess the individual’s likelihood of re-offending or of being some measure
of risk to Canadians.

The transfer treaties overcame these problems and, in the assessment of
most countries, provided a valuable addition to international cooperation
on criminal matters. Transferred prisoners were incarcerated upon return
and, in doing so, there was an opportunity for correctional officials to as-
sess the individual and come to first-hand conclusions on the individual
and the danger he or she might pose once released.

In the intervening years, Canada negotiated treaty arrangements with
countries in all parts of the world, with an emphasis on those where Can-
adians are frequently arrested and imprisoned. Today there are arrange-
ments with 76 countries, ranging from Albania to Zimbabwe.

Between 1978, when Canada signed its first treaty with the United States,
and 2005, more than 1,400 Canadians were transferred from foreign prisons
to become inmates in Canada. The vast majority were from prisons in the
United States, but there were significant numbers from Costa Rica, Mexico,
Thailand, Trinidad and Tobago and the United Kingdom.

During those 27 years, only five were rejected for transfer by the then
Canadian solicitors general/ministers of public safety —a rejection rate of
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less than one-half of one per cent. While precise information is not avail-
able, these rejections were based largely on an inability to prove Canadian
citizenship by the applicant. All governments during that period, Liberal
and Conservative, understood and accepted the value of such transfers for
Canada and Canadians and made decisions accordingly.

It became apparent with the arrival of the Harper government that Mr.
Day had little understanding or sympathy for the well-tried concept of pris-
oner transfers. From January 2006 to January 2008, 117 Canadians were ac-
cepted for transfer by Mr. Day, but he rejected 61.

In the cases for which information is available, Mr. Day used various
reasons, such as the return of the Canadian threatened the safety of Can-
adians and the security of Canada, there was no evidence that the individ-
ual could be rehabilitated, or that there was an “abandonment” of Canada
by the applicant.

In the case of Mr. Getkate, who at the age of 12 in 1996 was taken to the
United States by his mother and in 2002 was convicted of child molesta-
tion in Georgia, Justice Kelen summarily dismissed all three reasons for re-
fusal, as given by the minister. The judge forcibly stated that the minister’s
decisions were inconsistent with the evidence presented to him by his offi-
cials, who on two occasions recommended that Mr. Getkate be transferred.

Justice Kelen’s decision only has specific application to the case of Mr.
Getkate, but there are many other Canadians who have been refused trans-
fers by Mr. Day based on the same specious reasoning.

Some commentators have suggested that ideological reasons underpin
Mr. Day’s approach and form part of the “tough-on-crime” approach of the
current government. It is equally apparent that the toughness of the ap-
proach is more illusory than real.

Certainly, in refusing to transfer Canadians from foreign prisons, the gov-
ernment is increasing the risk to Canadians when such persons return to
Canada at the completion of their foreign sentences. We can hope that the
clarity and reasonableness of Justice Kelen’s decision will lead the govern-
ment to change its approach. Unfortunately, the present fevered electoral
atmosphere is not one where clarity and reasonableness prevail.
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Annex H

Report from Global Consular Forum

May 26-28, 2015, Mexico

The second meeting of the Global Consular Forum (GCF), building on the
inaugural GCF meeting held at Wilton Park in 2013, brought together 55
senior consular officials from 25 countries along with the European Union
(EU) to consider ways in which to enhance or improve international con-
sular policy and practice.

The purpose of the expert forum was to: promote and deepen under-
standing of the current issues facing consular services; facilitate an expert
exchange of experience, best practice and lessons learned; identify areas of
potential consensus with particular regard to future working; consider cre-
ative opportunities and innovative approaches to maximise expertise and
resources; explore potential mechanisms to promote further development,
co-operation and networking; assess ways in which the GCF can assist de-
veloping and/or small countries to improve their consular services; and in-
vestigate the potential for future work with the private sector and non-gov-
ernmental bodies.

The meeting was framed around 7 key themes, identified as priority
topics by the Steering Committee (SC) countries, with the support and drive
from the Secretariat provided by the Government of Canada. In the preced-
ing months, the SC led Working Groups developed discussion papers on 6
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of the themes: partnering and technology in emergency management; vul-
nerable clients; international legal and policy framework; migrant workers;
safe travel culture; and family services. The 7" theme, improving consular
services, was discussed during the Forum.

“Social media presents opportunities and challenges”

Key points

¢ The unique nature and importance of consular work presents a par-
ticular challenge at a time when demands on services are growing
and resources are constrained. The profile of consular in ministries
should reflect the high value of this work.

e Further partnerships with the private sector and non-government-
al bodies could do much to expand the capacity of consular servi-
ces in responding to the needs of citizens, maximising resources and
building on expertise.

e There is scope to build on existing frameworks and conventions to
further collaboration between governments and expand common
platforms for joint working.

e Social media presents opportunities and challenges and more can
be done to maximise its use, particularly in crisis and emergency re-
sponse. There is no one size fits all and multiple forms of communi-
cation should continue to be deployed.

e Practical collaboration on e.g. information exchange, pooling of re-
search findings and shared training will strengthen the capacity of
individual countries in responding to the needs of citizens.

e Further research on some of the more complex areas identified in
the body of this report would do much to enhance understanding of
the issues and assist consular officials in responding to challenges
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Notes

1 There are no reliable statistics on the number of Canadians with a second citizenship. It is not
a matter that needs to be disclosed and in many cases, Canadians may not be aware that they
have a second citizenship. Given Canadian immigration patterns since World War II, it is gener-
ally accepted that they are millions of Canadians with a second citizenship or who are entitled
to claim one.

2 See Luke T. Lee and John Quigley, Consular Law and Practice — Edition 3, Oxford University
Press, USA, 2008; Chapter 8, “Protection of Nationals, Consular Law and Practice, page 138.

3 Report of the Events Relating to Maher Arar, Analysis and Recommendations.” Commission of
Inquiry into the Actions of Canadian Officials in Relation to Maher Arar. Public Works and Gov-
ernment Services Canada, Ottawa. 2006.

4 Report of the Internal Inquiry into the Actions of Canadian Officials in Relation to Abdullah
Almalki, Ahmad Abou-Elmaati and Muayyed Nureddin, Public Works and Government Services
Canada, Ottawa, 2008.

5 Arar Report, op cit., page 368
6 Ibid, Page 368.

7 The Privacy Act and Public Interest Disclosures, https://www.priv.gc.ca/resource/fs-
fi/o2_o5_d_29_e.asp.

8 An Act to amend the Citizenship Act and to make consequential amendments to other Acts,
S.C. 2014, c. 22: http://lois-laws.justice.gc.ca/eng/AnnualStatutes/2014_22/page-1.html.
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