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Introduction

Postal and express delivery services are cen-
tral topics in the ongoing WTO GATS nego-
tiations in Geneva. The priority given to th-
ese sectors is largely due to the efforts of the
multinational express delivery industry,
which has been very active in making its
views known to key WTO governments.

Up until now, only a handful of govern-
ments have made specific GATS commit-
ments covering postal services and relatively
few have agreed to cover courier services. In
my view, this cautious approach is under-
standable. The GATS and the ongoing nego-
tiations to expand it pose considerable chal-
lenges to public postal services and postal ad-
ministrations.

The multinational express delivery indus-
try has a well-defined policy reform agenda
that it hopes to advance through the GATS.
It is important that postal administrations
also carefully consider the implications of
the GATS for their policies and mandates
and engage on that basis in these negotia-
tions.

Therefore, I commend you for your
work in this area and for organizing this
seminar.

The GATS governmental authority
exclusion

The first step in examining GATS implications
is analyzing whether, and to what extent,
postal services fall under the treaty.

In principle, the GATS covers all services
except those “supplied in the exercise of gov-
ernmental authority.” But GATS Article I:3c
defines such excluded services narrowly as
“any service which is supplied neither on a
commercial basis nor in competition with one
or more service suppliers (emphasis added).”
These key terms are left undefined and have
been subject to varying interpretations.

For example, New Zealand argues force-
fully that: “there appear to be few examples
of postal services supplied ‘neither on a com-
mercial basis nor in competition with one or
more service suppliers.’ Most, if not all, postal
regimes would charge their consumers a fee
for their services.”1

By contrast, the Canadian government
finds New Zealand’s interpretation “perplex-
ing” and insists that: “it is our view that postal
services provided by Canada Post in
fulfillment of the universal service obligation
for delivery of letter mail are ‘services sup-
plied in the exercise of governmental author-
ity.’”2

Significantly, the opinion of WTO Secre-
tariat’s background paper on postal services
is that: “Postal services of a Member, what-
ever the status of the postal supplier, would
be services covered by the GATS so long as,
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and which is usually the case, they are supplied
on a commercial basis (emphasis added).”3

It is reasonably clear that where national
postal administrations compete with the pri-
vate sector in areas outside their reserved
monopoly area, that these activities are cov-
ered, in principle, by the GATS. There are con-
tending views over whether even those postal
services within the reserved area may be pro-
vided “on a commercial basis” and conse-
quently covered.

It is difficult to rely firmly on an exclusion
that is highly qualified and subject to conflict-
ing interpretations even by WTO member
governments. As some commentators have
noted, the scope of this exclusion may well
vary from government to government de-
pending on the extent of competition or com-
mercialization.4 Certain competitive activities
of public postal administrations are obviously
covered and so may be some reserved activi-
ties. Consequently, it is prudent to assume
that, in many instances, publicly provided
postal services fall within the scope of the
GATS.

Most-favoured nation treatment
(MFN)

Certain GATS rules apply automatically to all
services. The most important of these “top-
down” rules is most-favoured nation treat-
ment (Article II). This rule requires that the
best treatment given to any foreign service or
service provider must be accorded “immedi-
ately and unconditionally” to all like foreign
services or service providers.

Remarkably, as you are all well aware, the
GATS MFN restrictions appear to conflict
with the multilateral rules that ensure the
delivery of international mail. The Universal
Postal Union (UPU) rules on terminal dues
give preferences to developing countries and
discretion to postal administrations to prevent
commercial re-mailers from exploiting these

preferences. Both are possible MFN viola-
tions.

When the GATS was signed in 1994, mem-
bers had a one-time opportunity to list excep-
tions to their MFN obligations. No WTO
member government listed MFN exceptions
pertaining to international postal regulations.
This one-time opportunity has now passed.

In my view, this failure to properly insu-
late multilaterally agreed UPU rules raises
some serious questions about the legitimacy
of unconditional GATS restrictions whose im-
plications were not widely understood when
the treaty was negotiated and ratified.

I expect that this potential conflict is what
first drew the attention of the UPU to the
GATS. It graphically demonstrates the ex-
traordinary scope of the new generation of
commercial treaties such as the GATS. It also
underlines the need for postal operators and
regulators to pay careful attention to all as-
pects of international trade treaties and ne-
gotiations affecting services. Again, I com-
mend your initiative in examining the GATS
implications for postal services. Hopefully, it
will avoid similar mishaps in the current
round.

There is, however, much more to the GATS
than MFN. The treaty’s implications for postal
and related services are far broader.

National treatment and market
access

The most forceful GATS provisions – market
access (Article XVI) and national treatment
(Article XVII) – apply only to those service
sectors (or sub-sectors) that a government has
explicitly agreed to cover by listing them in
its country schedule. When commitments are
made, the government also has a one-time
opportunity to limit its commitments or to
protect otherwise non-conforming measures
by inscribing these “limitations” in its sched-
ule.
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As already noted, governments have so
far made relatively few GATS specific com-
mitments covering the postal and courier sec-
tors. But, in the current round, there will un-
doubtedly be pressure on governments to
make more GATS commitments in these sec-
tors. In all likelihood, most countries will
probably remain reluctant to list postal serv-
ices per se. The pressure to list related serv-
ices such as courier services will be greater.
But it is essential to recognize that listing courier
and related services can have important implica-
tions for postal administrations, even if postal serv-
ices themselves are not listed.

Briefly, the GATS market access provision
(Article XVI) prohibits several types of non-
discriminatory, mostly quantitative restric-
tions from being applied to foreign services
or suppliers in scheduled sectors. The most
important feature of this provision for the
postal sector is that it prohibits limits on the
number of suppliers in committed sectors.
This means that in committed sectors, any
monopolies must be listed as a non-conform-
ing measure or lost. Caution is obviously
called for before making any specific commit-
ments that cover, even in part, activities
within the monopoly privileges of the postal
operator.

The national treatment article requires that
any foreign service or service supplier be
given treatment no less favourable than that
given to like domestic services or providers.

The issue of likeness is obviously a criti-
cal one. If national treatment entails simply
that foreign, private postal or courier provid-
ers are entitled to the same treatment as do-
mestic, private postal or courier providers,
then it probably raises few policy concerns
for national postal administrations. If, how-
ever, national treatment is interpreted to mean
that the advantages afforded to public postal
administrations must be extended to foreign
private providers, then that is another matter
entirely. GATS-enforceable rights for private
providers to access the regulatory and fund-

ing advantages accorded to public postal op-
erators – while unencumbered by their uni-
versal and public service obligations – would
raise more serious issues regarding the con-
tinued viability of public postal services in
many countries.5

Classification issues

This leads directly to the issue of classifica-
tion. How services are classified is critical to
defining the scope and extent of GATS-en-
forceable specific commitments. This is par-
ticularly true of postal and courier services.

There are a number of proposals to revise
the current classification of postal and cou-
rier services under the GATS. Reclassification
is far from a mere technical matter. It is a cru-
cial negotiating issue with serious implica-
tions for GATS coverage.

Currently, GATS commitments are classi-
fied according to a document developed dur-
ing the Uruguay Round known as the Serv-
ices Sectoral Classification List (or W/120).6

Each category in W/120 is cross-referenced
to a more detailed classification system de-
veloped by the United Nations, the UN Pro-
visional Central Product Classification (the
provisional CPC). Although the use of W/120
was not mandatory, most WTO members
(with the notable exception of the United
States) adopted W/120 and the provisional
CPC as the basis for their GATS scheduling.

Importantly, the provisional CPC classifi-
cation of postal and courier services is built
around the traditional distinction between
public postal services and private delivery
services. For example, the provisional CPC
defines “the pick-up, delivery and transport
services” of letters, parcels and other printed
matter as Postal services (7511) when they are
“rendered by the national postal administra-
tion.” The provisional CPC defines similar
“pick-up, delivery and transport” services of
letters, parcels and packages as ‘courier serv-
ices” (7512) if they are rendered by service



4 CCPA Briefing Paper Series: Trade and Investment

providers “other than the national postal ad-
ministration.”7

In short, the provisional CPC classifies
similar services differently depending on
whether they are provided by the national
postal administration or a private carrier. This
unusual feature of the provisional CPC sig-
nificantly insulates national postal adminis-
trations against possible GATS challenges that
their activities violate market access or na-
tional treatment.

The multinational courier industry, how-
ever, has focused on reclassification of postal
and courier services as a strategy for increas-
ing GATS coverage. The first casualty of any
reclassification would be the vital distinction
between public and private delivery of postal
and courier services. In fact, the US and the
EC have tabled proposals in Geneva that,
while they differ in other respects, would
eliminate the distinction between public and
private delivery of postal and courier serv-
ices in just this way. Such a reclassification
would have especially serious consequences
for countries that have already made specific
commitments in courier services under the
GATS.

This critical distinction between the pub-
lic and private provision gives governments
(even those that have already listed courier
services) a firm basis to argue that only those
courier services provided by private service
providers are covered by specific GATS com-
mitments.

If the provisional CPC classification stands
up, the standard for national treatment of for-
eign courier service providers would not be
the best treatment applied to “the national
postal administration” but the best treatment
given to private courier companies. This unu-
sual feature of the provisional CPC definitions
of postal and courier services may thus pro-
vide governments and postal administrations
with significant policy flexibility. While it is
not watertight, this protection –together with
the public/private distinction upon which it
is based – should not be lightly discarded.

Monopolies and state enterprises

The GATS rules on monopolies are probably
the most significant GATS restrictions for
public postal administrations.8 GATS Article
VIII.2 requires governments to ensure that a
monopoly supplier of a service does not
“abuse its monopoly position” when compet-
ing in services outside the scope of its mo-
nopoly but subject to that government’s spe-
cific commitments.

Most postal administrations are monopoly
suppliers of certain services, such as carrying
addressed letter-mail. Many also compete in
non-monopolized markets, such as express
parcel delivery. Consequently, when a gov-
ernment lists services in which its postal ad-
ministration competes, this triggers the GATS
abuse of monopolies rule – even when no
commitments have been made covering
postal services per se.

The GATS does not define what the key
term “abuse” means.9 But an extraordinary
case involving substantively similar NAFTA
rules provides insight into the US express
delivery industry’s view of what constitutes
anti-competitive practices.10

In January 2000, United Parcel Service of
America Inc. (UPS) launched a claim under
chapter 11 of the NAFTA. UPS claims that the
Canadian government has breached its
NAFTA obligations by failing to effectively
regulate UPS’s competitor Canada Post. UPS
is reportedly seeking damages of at least $160
million US, plus costs and tax consequences.11

UPS charges that Canada Post leverages
its letter-mail monopoly to compete unfairly
in the courier business (which is outside the
monopoly). UPS accuses Canada Post of
cross-subsidizing courier services by: allow-
ing customers to deposit courier packages in
postal boxes; allowing letter carriers to pick
up and transport courier packages; storing
undelivered courier packages at letter-mail
retail facilities; selling courier products at let-
ter-mail retail outlets; and so on.12
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The clear policy implication of the UPS
case is to force Canada Post either to ensure
watertight separation of its letter-mail and
courier operations or to withdraw from cou-
rier services. This is not simply a trade dis-
pute; it is an attempt to use a trade agreement
to change Canadian domestic public policy
to suit a single set of interests.

Interestingly, in the current negotiations
toward a US-Chile free trade deal, the US ex-
press delivery industry is reportedly “push-
ing for text that will prevent the Chilean post
office from subsidizing a competitive express
delivery service in Chile or giving such a serv-
ice other unfair advantages, even though the
Chilean post office does not currently have an ex-
press delivery service (emphasis added).”13

Apparently, the US industry wants model lan-
guage that will make it easier to press other
countries for similar commitments in the
planned Free Trade Area of the Americas and
at the WTO.

In sum, when a country makes GATS com-
mitments covering sectors (or sub-sectors)
where its national postal administration com-
petes with foreign service providers, that
country may find itself under pressure to re-
form its postal administration. In this way, the
GATS becomes — inappropriately in my view
— a means to bypass domestic policy-mak-
ing processes, which normally reflect a
broader range of interests.

Domestic Regulation

Another important aspect of the GATS nego-
tiations that should concern UPU members
are the negotiations under Article VI.4 to de-
velop disciplines on certain non-discrimina-
tory regulatory measures such as those relat-
ing to licensing requirements and technical
standards. These negotiations, along with a
mooted reference paper approach, have been
promoted as means to advance a so-called
“pro-competitive” regulatory framework. The
multinational express delivery industry
hopes, among other things, to achieve better

customs treatment, to ensure the separation
of postal operators and regulators, and, per-
haps, to gain access rights to public postal
infrastructure.

The goal of improved customs procedures
may be a legitimate one. But using a “neces-
sity test” developed under Article VI.4 to
achieve this raises broader public concerns
about applying WTO-enforced balancing tests
to, for example, environmental and other
fields of regulation. A less controversial op-
tion would be to agree to specific customs
reforms that could be entered as additional
commitments under GATS Article XVIII. By
contrast, decisions about the organization of
postal operators and regulators are properly
domestic policy decisions. Finally, if a refer-
ence paper-style approach articulating mul-
tilaterally agreed rules governing postal and
related services is needed, then a forum such
as the UPU arguably has far more appropri-
ate expertise and competence than the WTO.

Conclusions

The postal sector and public postal services
are undergoing major changes around the
world. In many countries, the traditional role
of public postal administrations is being re-
considered and in certain countries radically
restructured.

Yet the mandate of public postal services
to deliver high-quality postal and related
services to all persons and regions at uniform,
affordable prices remains a vital one – for re-
ducing social inequality, lessening regional
disparities, creating social stability and pro-
viding a firm foundation for broadly-based
economic development.

It is difficult to achieve this mandate in
much of the world, especially in developing
countries. New investment, foreign aid and
technical assistance, and revitalization of pub-
lic postal services are all required. Obviously,
there is no single formula or one-size-fits-all
solution.
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Foreign service providers or foreign postal
administrations may well play an important
and valuable role in reform and revitalization
of postal and related services, especially in
countries where public services have deterio-
rated from lack of resources and investment.
However, it should not be assumed that this
will always or necessarily be the case.

Foreign service providers, public or pri-
vate, are not likely to assume voluntarily the
public interest mandate of public postal ad-
ministrations. Fulfilling this mandate will re-
quire investment in improved public services,
rebuilding national postal administrations,
and a strong regulatory capacity for govern-
ments where the private sector assumes new
roles.

It is sensible for governments, in the north
and the south, to maintain their options to re-
invest and reregulate where market-driven re-
forms of the sort facilitated by the GATS do
not succeed. Because relatively few commit-
ments have been made, most WTO member
governments retain a fair degree of policy
flexibility over postal and courier services .
But the GATS, like all international trade trea-
ties, can be an unforgiving instrument if pub-
lic policies are inadvertently exposed to chal-
lenge. And once commitments are made, they
are subsequently very difficult to qualify or
withdraw.

My message today is a straightforward
one: mind your policy flexibility under the
GATS. By all means experiment with new
models of postal services. Learn from your
own and others’ reforms: from the successes
and the failures. But do not burn your policy
bridges behind you.

Scott Sinclair is a Canadian trade policy special-
ist. He has advised several Canadian provincial
and territorial governments, spending five years
as a senior trade policy advisor to the Government
of British Columbia. He is currently a senior re-
search fellow at the Canadian Centre for Policy
Alternatives. He is the author of “The GATS and
Canadian Postal Services.” His most recent book

is Facing the Facts: A Guide to the GATS De-
bate (co-authored with Jim Grieshaber-Otto). Both
studies are available through the CCPA at
www.policyalternatives.ca.
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